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STATEMENT OF JURISDICTION
This case involves an appeal from a Judgment of the Circuit Court of Jackson County,
Missouri, in favor of Pantffs agang Dodson Internationd Parts, Inc. aisng out of the
retrieval and transportation by Dodson International Parts, Inc. from an off-airport landing Ste
of an arcraft owned by Serra American Corporation and leased by Ameristar Jet Charter, Inc.
Following an opinion by the Missouri Court of Appeals, Western Didtrict, issued January 20,
2004 and denid of rehearing or trandfer by that Court on March 2, 2004, this Court ordered

the case transferred pursuant to Rule 83.04 by its Order dated April 27, 2004.



STATEMENT OF FACTS

After Plaintiffs recelved $1,500,000 from Houston Casudty Company (“Houston”) (Tr.
333:4-7; 363:21-23) for the clamed loss of a Falcon 20 aircraft purchased for $1,412,500
three months before its loss (Tr. 330:2-3, 388:7-9, 389:1-2; Def. Ex. 2), Plantiffs sued to
recover clamed loss of market vaue of the arcraft and clamed lost profits against Houston
and Dodson Internationd Parts, Inc. (“Dodson’), aisng out of Dodson’'s retrieval and
transportation of the arcraft to the downtown Kansas City airport and Houston's declaration
of the arcraft as a condructive total loss. This goped follows entry of a Judgment for
Pantiffs agang Dodson on a jury verdict assessing PantiffS damages at $2,100,000 and
determining Plaintiffs 30% at fault and Dodson 70% at fault. L.F. 688, 915-916.

On April 9, 1998, Plantiffs Facon 20 aircraft, attempting to land a the downtown
Kansas City airport, landed off-airport (Tr. 167:1-9) on the levee near the river. The aircraft
landed south of the Kansas City arport. Tr. 167:1-9. The left main outboard whed on the left
wing was punctured and deflated and the nose gear door was bent forward. Tr. 172:17-173:6.
The hard landing indicators on the landing gear were not deformed. Tr. 177:21-178:7.

Sierra owned the Falcon 20. Sierra had purchased the aircraft for $1,412,500 in January
1998 (Tr. 389:1-2: Ex. 2) and insured it with Houston for $1,500,000. Tr. 330:25-331:2.

Sierra is a leesng company in the business of leasng arcraft to Ameridar, its only
customer, and Ameridar leases dl of its Facon 20 arcraft from Sera  Tr. 310:11-23,
384:1-4. An ord lease agreement provided for lease payments between Ameristar and Serra,
in amounts that depend on the arplane, but PaintiffS Presdent did not know exactly which
lease payments were on each arplane.  Tr. 369:6-21. Serra would get revenue from
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Amerigar, reflected in accounting entries on the books, but was not actudly pad in cash. Tr.
369:18-370:5. Ameristar lessed the Facon 20 in its busness of hauling on-demand cargo.
Tr. 319:24-25. Ameiga did not have contracts with its customers for ongoing cargo
shipment business, but waited for vendors to cal, exactly like a taxicab company Tr. 320:20-
321:4.

Houston's adjuster, Howe, hired Dodson to retrieve and transport the arcraft to the
downtown airport. Tr. 386:26-387:4. Ameristar’s Director of Maintenance, Lyndon Frazer,
origndly retaned someone dse who could move the arplane within a couple of days but
Howe hired Dodson because Dodson could move the aircraft more quickly. Tr. 544:7-13,
551:10-12, 672:20-22, 674:25-676:1. Dodson is in the busness of retrieving aircraft, buying
sdvage arcat and «ling arcraft parts. Dodson has retrieved and parted out about 1600
arcraft. Tr. 522:17-25, 525:16-18; 527:3-6. Dodson’'s President, Robert L. Dodson, Jr. (JR.
Dodson) has supervised 200 to 600 arcraft retrievas, including the retrievad of four Facons.
Tr. 537:19-538:1, 542:11-16. JR. Dodson has been persondly involved in the hands-on
retrievd and transportation of aircraft on about 200 occasions. Tr. 537:19-21. Of the 1600
arcrait Dodson and JR. Dodson have been involved in retrieving, about 350 were in a amilar
class as the Falcon 20 in size and configuration. Tr. 541:19-25. Dodson had recovered four
Falcon jets before thisone. Tr. 542:11-16.

Dodson’'s Director of Operations, Jonathan Harnden, headed up the team to retrieve this
aircraft.  Tr. 194:21-195:2, 546:16-24. Harnden had worked for Dodson for approximately
13 years. Tr. 194:16-18. He holds an FAA certificate as an arframe and power plant (*A&P’)
mechanic, authorized to service, repar and mantain arcraft, and has been a cetified A&P
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mechanic for eght years. Tr. 224:6-21. He had been involved in the recovery and
transportation of more than 700 arcraft, and on the recovery dte of between fifty and 100
arcraft.  Tr. 236:20-237:8; 546:25-547:5. Ninety percent of those recoveries were for
arplanes that were going to be dismantled and used for parts. Tr. 260:5-11. Harnden had never
dismantled a Falcon 20 before (Tr. 195:11-13), but he had disassembled a Facon 200, which
has the same fusdage, wing box, wings and empanage, but different engines and avionic
equipment. Tr. 218:1-14. Dodson's team disassembled and moved the aircraft on Easter
weekend because both Keith Brown of Howe and Lyndon Frazier of Ameristar had impressed
on Dodson the urgency of getting the aircraft moved. Tr. 218:15-19, 544:8-19.

Dodson cdled three fadlities to try to locate a center section fixture to hold the
fusdage of the arcraft. Tr. 545:9-546:2, 608:16-22. Dodson's team moved the aircraft
without a center section fixture or fusdage cradle being available. Tr. 199:20-24; 215:19-22;
242:13-15; 610:23-611:3. Harnden tedtified it would not be practicad to use a wing trolley
or fusdage tralley in the grave lot where the arcraft was recovered because such trolleys are
designed to be used in a hangar on a levd, hard surface. Tr. 225:1-11. Dodson could have built
an gpparatus to match the curvature of the fusdage of the arcraft and support its weight evenly,
but it would have taken a couple of days. Tr. 199:20-200:10.

Dodson's team removed the wings from the fusdage, but did not remove the engines
from the wings Tr. 198:3-11; 202:19-20; 216:12-16. Remova of the engines would have
required an additiond one to two days for remova and an additiond four to five days for
renddlaion. Tr. 227:2-15. They used a nylon strap supported by a crane to suspend the nose
of the arcraft, folded the nose gear back and backed a flatbed trailer under the nose of the
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arcraft. Tr. 234:14-22. The aircraft rested on aircraft tires and wooden blocks on the flatbed
traler. Tr. 199:11-16; 206:13-20. To move the arcraft fusdage under bridges between the
levee and the airport, Dodson’s team had to elevate the nose of the arcraft to lower its tail.
Tr. 203:3-12.

Harnden tedtified the Federal Aviaion Regulaions define mantenance as any act tha
condsts of a repair, inspection or servicing of an arcraft, but tha “mantenance’ under the
regulaions does not refer to recovery or transport of an arcraft. Tr. 239:15-240:5; 265:23-
266:12. Harnden tedtified that what Dodson did with the arcraft was not maintenance. Tr.
254:1-5. He tedtified the manufacturer’s maintenance manua does not apply to recovery and
transportation of the aircraft over the road. Tr. 196:14-20, 207:16-23, 208:20-24, 218:20-
219:9, 219:23-220:14, 238:10-21. Harnden tedtified the manner of loading and transporting
the aircraft conformed to generally accepted industry standards. Tr. 240:17-25.

Allen King, a retired FAA mantenance specidist with 28 years experience with the
FAA, tedified that FAA regulaions require that in handliing, disassembling, transportation,
maintenance, repar and overhaul of any arcraft, the standard of care is the manufacturer’'s
mantenance manud.  Tr. 276:8-20. Mr. King tedtified that Federd Aviation Regulation
43.13(a) spedificdly provides that any person peaforming mantenance and dterations must
use the methods, techniques and practices set forth in the manufacturer's maintenance manual
and mug use specia equipment if soecified in the manufacturer’s mantenance manud.  Tr.
276:21-17. In Mr. King's opinion, Defendant was required to comply with the manufacturer's
maintenance manud with this arcraft in the field next to the freeway. Tr. 277:8-20. Mr. King
tedtified that Dodson did not follow the manufacturer's maintenance manud in dismantling this
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arcraft.  Tr. 279:14-23. The use of an dternative procedure to that in the manufacturer’s
maintenance manud requires getting advance permisson from the FAA. Tr. 280:17-281:12.
Mr. King tedified that Dodson faled to use an agpparatus that matched the curvature of the
fusdage, Tr. 286:16-18, the wings weren't supported as the manufecturer’s maintenance
manua recommends, Tr. 287:20-22, there was an indication the bolt holes were scored and
corroded, Tr. 288:19-22, and the hydraulic lines were not capped and the hydraulic system was
not flushed, Tr. 288:23-289:5.

Mr. King tedtified regarding the FAR ddfinition of mantenance, but Paintiffs did not
introduce the regulation into evidence. Tr. 303:3-18. Mr. King tedtified that the FAR defines
maintenance to mean inspection, overhaul, repair, preservation and the replacement of parts,
but it excludes preventive mantenance. Tr. 303:5-9. Mr. King testified that disassembly and
transportation of the arcraft is not ingpection (Tr. 303:22-304:1), not overhaul (Tr. 303:2-3),
but could be, possbly, in this case, definitdy, repair (Tr. 304:4-13, 306:3-9). Mr. King
tedtified that one cannot remove wings from an arcraft without cdling it mantenace. Tr.
305:13-18, 306:10-20.  Recovery, disassembly and transportation of an arcraft is not
preservation.  Tr. 307:6-9. The later replacement of parts did not have anything to do with
dissssembling and transporting the aircraft.  Tr. 307:10-308:3. No section in the FARS deds
with recovery and disasssembly of a downed aircraft. Tr. 308:4-9. Mr. King acknowledged that
the word “ disassembly” does not appear in the regulations. Tr. 306:10-14.

Later, as the arcraft fusdage sat on the traler, some people thought they observed a
deflection in the wing box. Tr. 209:24-210:3. Ameristar requested the arcraft be taken off
the traler to see if the deflection was temporary or permanent, but Howe and Houston did not
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do that. Tr. 401:17-25, 402:12-18. Howe recommended totaing the arcraft. Houston
declared the arcaft a congructive total loss and paid Plaintiffs $1,500,000. Tr. 397:15-20.

On May 1, 1998, Ameidar dgned the proof of loss, stating “[tlhe actud amount of
loss, or damage sustained by the Insured” was $1,500,000. Tr. 405:25, 408:2-4. EXx. 1, App.l.
Hougston's check for $1,500,000 payable to Amerisgar Jet Charter, Inc.,, Tom Wachendorfer
Avidion, Inc.,, Tom Wachendorfer, Jr., Sierra America Corp and Compass Bank of Dadlas,
Texas, was issued May 5, 1998. 408:15-25; Ex. 5. Compass Bank held a mortgage on the
arcraft, and the check was deposited in Ameristar’'s generd operating account and Compass
Bank took the money out of the account to satisfy the debt. Tr. 409:7-14, 409:23-410:6.

In accepting Houston's payment of $1,500,000, Ameristar assigned to Houston “dll
right, interest or things in action againgt any person or corporation” who may be lidble for the
loss of the Falcon 20 aircraft. The assgnment contained in the Proof of Loss Sates:

Now, therefore, in consderation of the aforesaid paymert [of $1,500,000], I/we

hereby assgn, trander and subrogate to the sad Insurance Company, dl right,

interest, or things in action againgt any person or corporation, who may be liable

or heregfter adjudged ligble for this loss, and I/we empower the said Insurance

Company to sue, compromise or settle in my/our names(s), to the extent of the

money aforesaid.
Ex. 1; L.F. 643, App. A-1.

Fantffs damed Dodson faled to comply with FAA regulations and with the
manufacturer’s maintenance manual and caused Houston to declare the aircraft a congtructive
total loss because of the appearance of a deflection in the wingbox. Plantiff cdamed the
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Fadcon 20 was worth $1,800,000 in April, 1998, and that Dodson’s negligent handling of the
arcaaft caused Pantiffs to lose $300,000 in the vdue of the arcraft plus the loss of use of
the arcraft from May, 1998 to August, 1999. Ameigtar increased the number of Falcon jets
in service from five in May, 1998 to aght in September, 1998, nine in December 1998, eleven
in April, 1999 and twelve in May, 1999 (Exs. 135, 136, 137, and 138; App. A-6 to A-9). Only
with the placement into service by Amerigar of a thirteenth Falcon in August, 1999 did its
Presdent tedtify that it had replaced the one that landed off-airport in April, 1998. Tr. 334:18-
23. Plantiffs paid approximately $2,100,000 for the Falcon placed in service in August, 1999,
$1,732,000 for the arcraft and $365,000 for inddlation of a cargo door. Tr. 334:18-336:4.

Dodson clamed it did not damage the arcraft, and that in retrieving and trangporting the
arcreft it did not violate Federd Aviation Regulations or depart from a standard of care set out
in the manufacturer’s maintenance manud because the activity of retrieving and transporting
an arcat does not conditute maintenance under the regulations. Tr. 539:13-24, 540:23-
541:6. JR. Dodson tedtified that there was nothing unusuad that deviated from generdly
accepted practice in the industry in the way the fuselage or wings were transported or secured.
Tr. 538:2-21, 548:15-19, 549:6-7.

Houston's adjuster solicited salvage bids for the aircraft in April, 1998. Dodson bought
the arcraft from Houston “as is, where is,” for $705,000, with waiver of retrieva and renta
charges of about $15,000. Tr. 438:1-10, 552:14-17, 553:2-8; Ex. 12. Ameristar had bid
$410,000 for the aircraft. Tr. 437:21-23; Ex. 11. Keth Brown of Howe told Amerigtar it was
not the high bidder and offered Ameristar an opportunity to re-bid if it wanted to, but it did not.
Tr. 983:20-984:16.
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When Dodson removed the arcraft fusdage from the traler, the apparent deflection
in the wingbox popped back into shape. Tr. 834:6-13, 834:18-23. Dodson completely
reessembled the arcraft using the Facon 20 mantenance manuas. Tr. 572:15-20. It took
goproximately 9x to eght weeks to repar the aircraft. Tr. 564:23-565:3, 638:22-24. Dodson
put about $100,000 into the arcraft to repair it, induding reupholstering the pilot and copilot’'s
seats and panting the arcraft. Tr. 638:14-18, 641:11-16; Ex. 123. Repairs were completed
inearly July, 1998. Tr. 577:25-578:2.

Dodson had nondestructive testing on the aircraft performed by Bonded Inspections.
Tr. 567:11-24. Bonded Inspections performed eddy current and ultrasonic testing of the wing
atach flange and the fusdage attach flange, the main landing gear and their support areas and
the center box and wing to fusdage attach areas, and submitted reports dated May 8 and May
13, 1998. Tr. 576:25-577:24, 759:18-760:1; Exs. 7, 8 and 9. FEric Shaw of Bonded
Ingpections tedtified they found no defects and no evidence of cracks, fissures, or deformity.
Tr. 298:4-10, 587:22-588:7, 765:3-8; 769:24-770:2.

The menufecturer of the arcraft, Dassault Falcon Jet, assgned its Aircraft Structural
Engineer, Raymond Gaillard, to measure the arrcraft (Tr. 793:14-21, 845:11, 17; Ex. 60), the
results of which were reported on June 15, 1998. Tr. 570:2-24, 800:16-20; Ex. 14. Mr.
Gallad measured the wings, horizontd doabilizer, fusdage and tal section.  Tr. 802:1-4,
803:1-4, 903:23-25. He did not find any twisting or bending or deformation in the fusdage.
Tr. 703:4-18, 803:3-11. It was al within acceptable tolerances. Tr. 803:12-16. Mr.
Gallad's report concludes that the dimensons of the arcraft sructure, wing, fusdage and
empanage, are satisfactory. Tr. 587:10-21; 806:15-24; Exs. 14, 60. His report is in evidence.
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Tr. 570:11-21; EXx. 14.

Mr. Gallad's report reflects his measurements of 23 points on the arcraft's wings and
gxteen points on the arcraft’s tal plane rdative to an optical dte plane Ex. 14, pp. 2-3. Mr.
Gallad found less than eighteen hundredths of an inch asymmetry between the measurement
from the nose to the wingtip of the arcraft (438.36 inches on the left versus 438.18 inches
on the right). Ex. 14, p. 4. The measurement from wingtip to tal plane points was three tenths
of an inch greater on the right than the left. Ex. 14, p. 4. Mr. Gaillard testified that after
hundreds of hours of operaion a fusdage droops dightly and turns dightly to the left, the sde
the door is on, and he sometimes finds differences of seven to 10 millimeters, but on this
arplane he found a difference of only two millimeters, much better than the average. Tr.
805:10-806:3. Jm Sparks had said there was a one inch deflection in the wingbox; Mr.
Gallad's caculations were that there was a 1/3-inch temporary deflection in the wingbox.
Tr. 816:13-817:14. Mr. Gaillard testified that the metals used in the Falcon 20 arcraft have
dadic properties, and that it is accepted to have a deflection in a piece and when you stop
goplying force it goes back into its origind podtion. Tr. 812:5-814:11. There was no
evidenceof permanent deformation in thisaircraft. Tr. 814:12-25, 819.6-21. After the
arcaft was resssembled, Charles LaMont, an A&P (arcraft and power plant) certified
mechanic who worked for Dodson and for TWA/American (Tr. 563:19-22), inspected the
arcraft and found it to be airworthy. Tr. 574:4-7; Ex. 60.

Dodson offered the arcraft to Amerigar in early May or June, 1998. Tr. 578:17-21.
Dodson offered the repaired arcraft to Amerisar with new pant and fresh ingpections for
$1,500,000, subject to ther ingpection. Tr. 440:7-11, 581:15-18. Ameristar did not accept
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the proposal nor conduct a prepurchase inspection. Tr. 440:10-11, 445:17-446:3, 582:3-8,
667:1-13. JR. Dodson tedtified that in July, 1998, if he had dl the logbooks for the arcraft,
it would have been worth $1,800,000 (Tr. 583:9-15), but it was worth less than $900,000
without any of the records. Tr. 583:16-24. He tedtified the aircraft was worth $1,600,000
with Ameristar’ srecords. Tr. 584:3-10.

Ameristar offered Dodson $950,000 for the aircraft (Tr. 440:4-6, 584:13-16) but by
that time Dodson had learned of the existence of computer records regarding the aircraft, with
which the aircraft was worth $1,600,000. Tr. 584:17-25.

On Augugt 3, 1998, Dodson accepted Smith Air's offer of $1,400,000.00 plus a Learjet
24 arcreft for the Falcon 20. Ex. 18. Dodson entered a Purchase Agreement dated September
10, 1998 with Smith Air to sl the Falcon 20 for $1,400,000 plus a Learjet 24 valued at
$250,000. Tr. 443:7-11, 591:4-9, 591:17-20, 594:21-25, 656-657; Exs. 28 and 29. Everett
Madtin inspected the arcraft for Smith Air, and found ordinary wear and tear and operation
maintenance issues.  Tr. 854:25-855:3, 857:9-883:18; Ex. 87. JR. Dodson told Smith Air
about the temporary bending of the fusdage as it sat on the trailer. Tr. 656:25-657:6. Magtin
found no deformation in the fusdage. Tr. 883:16-18. He concluded the aircraft was in pretty
good condition and was agood purchase for Smith Air. Tr. 913:17-22.

Mr. Wachendorfer, owner and Presdent of Amerigar and of Sierra, tedtified the Falcon
arcraft was worth $1,800,000 when Sera bought it for $1,412,500 and insured it for
$1,500,000. Tr. 330:2-11. Mr. Wachendorfer aso testified concerning the lost profit portion
of PantiffS daimed damages. Tr. 339-363. Ameistar uses arplanes to ship cargo, and
charges its dients a fee based on the disance flown. Tr. 338:22-339:2. Mr. Wachendorfer
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tedified when Ameridar loses an aircraft, that causes it to lose revenue. Tr. 339:6-8. He
testified Amerigar had nine other Falcons in its fleet a the time of the off-airport landing.  Tr.
339:9-13. The other arplanes could not pick up the dack because they have their own trips,
and arcraft podtioning is everything.  Tr. 339:14-21. Ameristar carries just-in-time parts, and,
like a taxicab, its arplanes will be hired if they are close to where the parts to be shipped are
located. Tr. 339:24-340:24.

Mr. Wachendorfer tedtified that he had cdculated the amount of money lost from the
unavalability of the aircraft as a little over $25 million. Tr. 341:24-342:3; 362:3-14; EX.
134; App. A-5. Although Ameristar had business records regarding revenues and expenses of
its busness, induding audited financia dsatements (Tr. 373:10-27), none of those records
were introduced into evidence. Instead, Plaintiffs introduced Exs. 134, 135, 136, 137 and 138
(App. A-5, A-6, A-7, A-8 and A-9), each of which included numbers and summaries of business
data that came from such business records. Tr. 342:16-25; 343:17-23, 345:23-25, 351:21-23,
366:9-21.

Exhibit 134 contained Mr. Wachendorfer's lost profit calculation.  Tr. 342:12-15,
344:6-9. The cdculaion was based on determining the revenue from other aircraft in use after
Dodson recovered and transported the Falcon 20 by cdculating the average revenue per flight
hour on arcraft flown from April 30, 1998 through August 6, 1999 (the “hourly rate”) (Tr.
344:14-345:6), multiplying that hourly rate by the total of the average hours per month per
arcraft that were flown from April 30, 1998 through August 6, 1999 (Ex. 134; App. A-5), to
generate a gross revenue figure of $3,585,907.85. Tr. 349:16-21; Ex. 134; App. A-5. From
this gross revenue figure, Mr. Wachendorfer subtracted varigble expenses only of fud and
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arplane and engine mantenance (Tr. 354:16-19; 356:11-22, 357:16-24; EXx. 134; App. A-5),
but he did not subtract what he characterized as “fixed” or “overhead” expenses (Ex. 355:3-11;
Ex. 134; App. A-5):
Q When you were cdculaing your logt profit, did you subtract from the
gross revenue both fixed expenses and varidble expenses, or only fixed
or only variable?

A Just variable expenses.

QO

Y ou only subtracted variable expenses?

>

That's correct.
Q How come you didn’t subtract any fixed expenses?
A Because I'd have this overhead anyway.
Tr. 355:3-11. However, Mr. Wachendorfer explained further what he did not deduct, and
vaiddle expenses as wdl as fixed expenses were among those things not deducted, including:
rental (Tr. 355:16-18); advertisng and telephone (Tr. 355:20); hangar rental (Tr. 355:21-22);
the cost of insurance for this particular arcraft (Tr. 450:20-22, 451:11-19); the sday of a
pilot and a co-pilot to fly this arplane (Tr. 451:20-22); heath benefits, workers compensation
insurance, taxes, traning expenses pad to pilots and co-pilots for this airplane (Tr. 453:2-5);
pilot traning (Tr. 453:16-22); debt payments or interest on this airplane (Tr. 454:3-7); and
depreciation on any capita assetsincluding the specific airplane (Tr. 454:17-20).

To cacuae the varigble costs of fue and maintenance which he did deduct, Mr.
Wachendorfer determined the fud expense by fird cdculding the average duration per flight
leg to be 1.4 hours, then dividing the number of hours flown April 30, 1998 through August 6,

-20-



1999 by the number of flight legs. Tr. 348:8-13; Ex. 135; App. A-6. For example, arcraft
N204TW flew 131.8 hours in April, 1998 in 79 legs (Ex. 135; App. A-6), for an average of 1.6
hours average leg time for that arcraft. Tr. 348:8-10; Ex. 135; App. A-6 (1.67 hours). The
overd|l average fligt leg time for the fleet from April 30, 1998 through August 6, 1999, was
1.4 hours. Tr. 359:7-10. Then, based on Mr. Wachendorfer's testimony that a Falcon burns
415 gdlons of fud the fird hour and 267 gdlons per hour thereafter, Tr. 359:11-14, he
caculated the average fuel used per hour to be 372.85 galons {[415 x 1 + 267 x 0.4]/14 =
(415 + 107)/1.4 = 372.85)}. Tr. 360:1-12; Ex. 134, n. 6; App. A-5. At 85 cents per gallon,
Mr. Wachendorfer tedtified the average hourly fud cost from April 30, 1998 through August
6, 1999 was $316.92. Tr. 360:13-19. He cdculated arframe maintenance expense of
approximately $200 per hour and engine maintenance of $110 per hour ($55 each for two
engines). Tr. 361:9-362:1; Ex. 134 n. 6; App. A-5.

Mr. Wachendorfer then subtracted the $626.92 per hour in variable expenses for fuel
and maintenance from the gross revenue per hour of $2,195.77 from April 30, 1998 through
August 6, 1999, to cdculate profit per hour of $1,568.85. Tr. 362:3-10; Ex. 134; App. A-5.
Multiplying that figure times the total hours from April 30, 1998 through August 6, 1999 that
represented the average hours flown by a Facon in Amerigar's fleet (1633.1 hours) equas
$2,562,088.94. Tr. 362:11-14; Ex. 134; App. A-5.

Mr. Wachendorfer's cadculations rested on multiplying an hourly rate of revenue by a
number representing average flight hours per month per aircraft. Ex. 134; App. A-5. However,
Mr. Wachendorfer used two different and inconsstent sources of information regarding hours
of flight in deriving the hourly rate of revenue and the average flight hours per month. Exs. 135
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and 136 reported different flight hours for the same arcraft in the same months as reported
in Exs. 137 and 138. Mr. Wachendorfer's caculations of the hourly revenue rates were based
on the revenue amounts set forth in Exs. 135 and 136 divided by the hours of use reported for
each aircraft in each month listed in Exs. 135 and 136. See Ex. 134, footnote 1; App. A-5.

In contrast, Mr. Wachendorfer’s caculations of the average number of flight hours per
month per arcraft were based on the hours of use for each arcraft in each month listed in the
Hignt Utilization Summary charts, Exs. 137 and 138. See Ex. 134, footnote 2; App. A-5. The
hours of use reported for each aircraft in each month reported in Exs. 135 and 136, however,
did not match the hours of use for the same arcréft in the same month reported in Exs. 137
and 138. The following differences for hours of use of arcraft in 1998 ae reflected in
comparing Ex. 135 (App. A-6) to Ex. 137 (App. A-8):

. Exhibit 135 reports 150.6 hours of use of arcraft N165TW in September, 1998, but

Exhibit 137 reports 154.9 hours of use of aircraft N165TW in September, 1998.

. Bxhibit 135 reports 116.1 hours of use of arcraft N165TW in October, 1998, but

Exhibit 137 reports 111.8 hours of use of aircraft N165TW in October, 1998.

. Bxhibit 135 reports 83.3 hours of use of arcraft N165TW in November, 1998, but

Exhibit 137 reports 84.8 hours of use of aircraft N165TW in November, 1998.

. BExhibit 135 reports 102.2 hours of use of arcraft N165TW in December, 1998, but

Exhibit 137 reports 99.7 hours of use of aircraft N165TW in December, 1998.

. Bxhibit 135 reports 101.6 hours of use of aircraft N204TW in February, 1998, but

Exhibit 137 reports 102.1 hours of use of aircraft N204TW in February, 1998.

. Bxhibit 135 reports 136.9 hours of use of arcraft N204TW in May, 1998, but Exhibit
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137 reports 128.5 hours of use of aircraft N204TW in May, 1998.

Bxhibit 135 reports 100.5 hours of use of aircraft N221TW in January, 1998, but
Exhibit 137 reports 109.0 hours of use of aircraft N221TW in January, 1998.

Bxhibit 135 reports 117.4 hours of use of aircraft N221TW in February, 1998, but
Exhibit 137 reports 113.0 hours of use of aircraft N221TW in February, 1998.

BExhibit 135 reports 115.2 hours of use of arcraft N221TW in March, 1998, but Exhibit
137 reports 112.2 hours of use of aircraft N221TW in March, 1998.

Bxhibit 135 reports 126.4 hours of use of arcraft N221TW in May, 1998, but Exhibit
137 reports 127.0 hours of use of aircraft N221TW in May, 1998.

BExhibit 135 reports 16.0 hours of use of arcraft N232TW in September, 1998, but
Exhibit 137 reports 14.6 hours of use of aircraft N232TW in September, 1998.

Exhibit 135 reports 203.5 hours of use of arcraft N240TW in September, 1998, but
Exhibit 137 reports 207.5 hours of use of aircraft N240TW in September, 1998.

BExhibit 135 reports 131.4 hours of use of arcraft N240TW in December, 1998, but
Exhibit 137 reports 124.1 hours of use of aircraft N240TW in December, 1998.

Bxhibit 135 reports 117.2 hours of use of aircraft N285TW in February, 1998, but
Exhibit 137 reports 118.4 hours of use of aircraft N285TW in February, 1998.

BExhibit 135 reports 123.0 hours of use of arcraft N285TW in March, 1998, but Exhibit
137 reports 128.3 hours of use of aircraft N285TW in March, 1998.

Bxhibit 135 reports 140.9 hours of use of arcraft N285TW in September, 1998, but
Exhibit 137 reports 148.6 hours of use of aircraft N285TW in September, 1998.

BExhibit 135 reports 88.5 hours of use of arcraft N295TW in September, 1998, but
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Exhibit 137 reports 83.6 hours of use of aircraft N295TW in September, 1998.

. Bxhibit 135 reports 102.0 hours of use of arcraft N295TW in October, 1998, but
Exhibit 137 reports 102.7 hours of use of aircraft N295TW in October, 1998.

. Bxhibit 135 reports 90.3 hours of use of arcraft N699TW in January, 1998, but Exhibit
137 reports 90.8 hours of use of arcraft N699TW in January, 1998.

. Bxhibit 135 reports 65.1 hours of use of aircraft N699TW in February, 1998, but
Exhibit 137 reports 65.8 hours of use of aircraft N699TW in February, 1998.

. BExhibit 135 reports 144.8 hours of use of arcraft N699TW in March, 1998, but Exhibit
137 reports 146.4 hours of use of aircraft N699TW in March, 1998.

. Exhibit 135 reports 173.4 hours of use of arcrait N699TW in September, 1998, but
Exhibit 137 reports 182.0 hours of use of aircraft N699TW in September, 1998.

. Exhibit 135 reports 12.1 hours of use of arcraft N977TW in May, 1998, but Exhibit
137 reports 14.1 hours of use of aircraft N977TW in May, 1998.

Comparison of Ex. 136 (App. A-7) to Ex. 138 (App. A-9) reveds the following entries in

which Ex. 136 reports a number of hours of use of a specific arcraft in a specific month in

1999 that is different than the number reported in Ex. 138 as the hours of use for the same

arcraft in the same month:

. Exhibit 136 reports hours of use of arcraft N148TW in April, May, June and July,
1999, of 70.4, 146.6, 196.8, and 85.8, respectively, but Exhibit 138 reports hours of
use of arcraft N148TW in the same months of 78.2, 1489, 1923 and 90.3,
repectively.

. Exhibit 136 reports hours of use of arcraft N158TW in March, April, May, June and
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July, 1999 of 0, 16.1, 104.2, 1489 and 24.2, respectively, but Exhibit 138 reports
hours of use of arcraft N158TW in the same months as 2.4, 19.6, 105.7, 145.4 and
29.3, respectively.

Exhibit 136 reports hours of use of arcraft N165TW in January, April, May, June and
July, 1999 of 23.6, 38.4, 129.8, 184.1 and 79.4, respectively, but Exhibit 138 reports
hours of use of arcraft N165TW in the same months as 40.5, 39.6, 132.3, 186.7 axd
78.2, respectively.

Exhibit 136 reports hours of use of arcraft N204TW in May, June and August, 1999
of 140.6, 190.8 and 130, respectively, but Exhibit 138 reports hours of use of arcraft
N204TW in the same months as 142.5, 191 and 132.7, respectively.

Exhibit 136 reports hours of use of aircraft N221TW in January, February, March, May
and June, 1999 of 78.3, 83.9, 81.1, 115.3 and 165.6, respectively, but Exhibit 138
reports hours of use of arcraft N221TW in the same months as 88.5, 87.4, 84.8, 119.3
and 172.1, respectively.

Exhibit 136 reports hours of use of arcraft N223TW in May and July, 1999 of 4.2 and
49.1, respectively, but Exhibit 138 reports hours of use of arcraft N223TW in the
same months as 5.7 and 52.2, respectively.

Exhibit 136 reports hours of use of arcraft N232TW in January, February, March,
April, May, dune and Jly, 1999 of 58.4, 29.1, 119.3, 1385, 138.6, 174.8 and 84.7,
respectively, but Exhibit 138 reports hours of use of arcraft N232TW in the same
months as 62.8, 33.5, 115.4, 131, 147.6, 170.3 and 90.7, respectively.

Exhibit 136 reports 165.3 hours of use of arcraft N240TW in June, 1999, but Exhibit
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138 reports 166.3 hours of use of arcraft N240TW in the same month.

Exhibit 136 reports hours of use of arcraft N285TW in July and Augus, 1999 of 105.6
and 120.8, respectively, but Exhibit 138 reports hours of use of arcraft N285TW in the
same months as 91.6 and 137.5, respectively.

Exhibit 136 reports hours of use of arcraft N295TW in April and May, 1999 of 62.1
and 156.8, respectively, but Exhibit 138 reports hours of use of arcraft N295TW in the
same months as 59.9 and 158.0, respectively.

Exhibit 136 reports hours of use of arcraft N314TW in Juy and August, 1999 of 0 and
148.1, respectively, but Exhibit 138 reports hours of use of arcraft N314TW in the
same months as 5.6 and 151.4, respectively.

Exhibit 136 reports hours of use of arcraft N69OTW in February, April, May, June,
July and Augud, 1999 of 62.4, 124.1, 29.5, 110.1, 84.2 and 181.6, respectively, but
Exhibit 138 reports hours of use of arcraft N699TW in the same months as 65.6,
122.6, 38.2, 109.3, 81.2 and 185.2, respectively.

Exhibit 136 reports hours of use of arcraft N977TW in March, April, May and June,
1999 of 78.1, 69.7, 116.2 and 161.1, respectively, but Exhibit 138 reports hours of use

of arcraft N977TW in the same months as 73.6, 98.1, 118.0 and 165.5, respectively.

Variances of up to 28.4 hours of use (as in the case of aircraft 977TW in April, 1999) between

Ex. 136 (App. A-7) ad Ex. 138 (App. A-9) dffect the cacuation of hours per month per

arcraft, which in turn is multiplied by the daimed profit per hour of $1,568.85. Ex. 134.

Actua business records to show the actual hours of use of the arcraft, or permit a

determination of which numbers reported in Ex. 135 through 138 were accurate, were not
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introduced.

Fantff did not introduce any busness records or other documentary evidence
regarding Mr. Wachendorfer's edtimate of arplane fud usage of 415 gdlons in the firs hour
of flignt or 267 gdlons in the second hour of flight, or his Statement that arframe maintenance
averaged $200 per flight hour, or that engine maintenance averaged $55 per flight hour per
engine.  Plantiff introduced no documents regarding actua expenses a any time, ether before
or after Dodson’s work.

Comparison of projected additiond flignt hours in Pantffs Ex. 134 to actual hours
as reported in Exs. 135 and 136 shows that PantiffS damage cdculation projected that if
Fantiffs had had an additional Falcon 20 airplane in May, 1998, they would have had 24.03%
higher revenue and profit (122.1 hours more than the 508.1 hours reported in Ex. 135); that
in June, 1998, they would have had 20.89% more revenue and profit (118.9 hours more than
569.2 hours reported in Ex. 135); that in July, 1998, they would have had 20.01% more
revenue and profit (59.1 hours more than 295.3 hours reported in Ex. 135); that in August,
1998, they would have had 16.67% more revenue and profit (130.3 hours more than 7815
hours reported in Ex. 135); tha in September, 1998, they would have had 14.24% more
revenue and profit (159.4 hours more than 1111.9 hours reported in Ex. 135); that in October,
1998, they would have had 12.45% more revenue and profit (112.8 hours more than 906.3
hours reported in Ex. 135); that in November, 1998, they would have had 12.52% more revenue
and profit (116.2 more than 928.1 hours reported in Ex. 135); that in December, 1998, they
would have had 10.99% more revenue and profit (101.5 hours more than 923.5 hours reported
in Ex. 135); that in January, 1999, they would have had 13.21% more revenue and profit (73.7
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hours more than 557.8 hours reported in Ex. 136); that in February, 1999, they would have had
11.36% more revenue and profit ( 58.4 hours more than 514.3 hours reported in Ex. 136); that
in March, 1999, they would have had 11.05% more revenue and profit (91.5 hours more than
827.9 hours reported in Ex. 136); that in April, 1999, they would have had 9.40% more revenue
and profit (82.0 hours more than 872.2 hours reported in Ex. 136); that in May, 1999, they
would have had 9.93% more revenue and profit (138.1 hours more than 1390.1 hours reported
in Ex. 136); that in June, 1999, they would have had 8.34% more revenue and profit (159.7
hours more than 1914.9 hours reported in Ex. 136); that in July, 1999, they would have had
8.81% more revenue and profit (83.5 hours more than 947.8 hours reported in Ex. 136); and
that in August, 1999, they would have had 1.35% more revenue and profit (22.5 hours more
than 1666.6 hours reported in Ex. 136). Exs. 134, 135 and 136.

FAantiffs fineandd datements are audited by Jackson Rhodes, a Cetified Public
Accounting firm, and have been for severd years, including a the time of the incident in April,
1998. Tr. 37310-22. PHaintiffs did not introduce any audited financid datements.  Plantiffs
did not introduce any evidence of Ameristar’s or Sierra’s actua revenues or expenses for any
time prior to January, 1998. All of the numbers on which plantiffs relied for the projection
of damed log profits were from April, 1998, forward, not for any period prior to the time
Dodson retrieved the aircraft and trangported it from the levee.

The Court excluded Defendant’'s evidence of the Federal Aviaion Regulaion definition
of “mantenance,” ruling that the federal regulation is “hearsay,” and the Court refused to take
judicd notice of it. Tr. 532:16-21, 534:3-5, 534:6-15; Ex. 85. JR. Dodson testified that
Exhibit 85 was a copy of the Federal Aviation Reguldion that sets out the definition of
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maintenance. Tr. 532:11-14. The Court sustained PlaintiffS objection to admisson of Exhibit
85, an unofficd reprint of the regulaions, on the ground that it was hearsay, in the following
passage:
MR. BENNETT: Judge, it would be our postion tha this is admissble as a
federa or a government publication or a portion of the federa FARS that relate
to the definition of maintenance.
THE COURT: Do you dl have an agreement on the document itself?
MR. ILLMER: No. I've never even seen it. You didn't give us Defendant’s
Exhibit 85.
MR. BENNETT: This is the same FAR that his FAA experts testified with regard
to.
MR. ILLMER: Andyou noticel didn't--
THE COURT: Did herefer to that?
MR. ILLMER: Yes. You notice | didn't introduce it because it was hearsay; in
addition, it’s lacking foundation.
You can't put it in front of him, ask him to read it and then say, “Are you familiar
withit”.
THE COURT: He's correct. If he knows the definition he can use that to
refresh his memory, if it's vague, but he can ds0 tedify to what the definition
is, but that regulation, in and of itsdf is in fact, hearsay and you can’'t admit it.
MR. BENNETT: Judge, | would respectfully submit that the court can teke
judicid notice of this document and alow it to be introduced.
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THE COURT: | can if you have an agreement with opposng counsd that this is

an authenticated copy of the document. But if you haven't done that, then | can't

do that without his agreemen.

Tr. 533:1-534:15.

The case was submitted to the jury on indructions permitting a finding of negligence
agang Dodson if the jury believed that Dodson failed to follow the maintenance manua or
faled to comply with the FAA rules or regulaions in the disasssembly, loading and
trangportation of the aircraft. L.F. 680, Instruction No. 7; App. A-13.

The Court refused to give a contributory negligence ingruction. See Dodson’s Written
Request for Contributory Negligence Ingtruction and Suggestions in Support Thereof. L.F.
644-650, 650, 664, 830; Tr. 963:10-25, 996:6-19. The Court refused to submit two packages,
with property damage to be submitted on a comparative fault instruction and economic loss to
be submitted on a contributory negligence ingtruction. Tr. 996:20-997:9.

Over Defendant's objection, the Court induded in the mitigation of damages
indruction, Ingruction No. 9, L.F. 682, App. A-15, the language “if Plaintiffs reasonably
should have done so” on each specification of Fantffs conduct, which deviates from MAI.
Tr. 987:4-988:16. The phrase “if Haintiffs reasonably should have done so” was dso included
in each specification of MaintiffS negligence in the comparative fault indruction, Ingruction
No. 8, L.F. 681, App. A-14.

The Court refused to give Dodson’'s requested compardive fault indruction, which
cdled for the jury to condder whether Plantiffs falure to remove the arcraft from the traler
or ingpect it, or to purchase the aircraft barred or reduced recovery. Compare L.F. 661, 832
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to Ingdruction No. 8, L.F. 681. The Court adso refused to give Dodson's requested mitigation
of damages indruction, which cdled for the jury to consder whether Paintiffs falure to
purchase or rent an arcraft while the arcraft was being repared or to inspect the arcraft
condtituted a falure to mitigate damages. Compare L.F. 669, 834 to Instruction No. 9, L.F.
682.

In dosng argument, Fantiffs counse repeatedly asked the jury to put themsdves “in
plantiffs podtion” in conddeing the causaion, comparative negligence and mitigation of
damages issues. Tr. 1015:7-11; 1066:4-25; 1069:11-15; 1072:16-20. Defendant did not
object to such argument. PFaintiffs argued agang the idea that Plantiffs “should have bought
the arplane back” (Tr. 1014:16-17, 1015:4-6), asking the jury to ask themsdves if they were
“In Amerigar’'s pogtion” at that time, “Wha would you have done?” Tr. 1015:7-11. With
respect to Indruction Number 8, permitting the jury to assess fault to Ameristar because it did
not remove the aircraft from the trailler to determine whether the distortion in the fusdage was
temporary or pemanent, PlantiffS counsed emphaszed the phrase “if plantiff reasonably
should have done so” and sad the answer to the question whether Ameristar reasonably should
have done so is no, tdling the jury “Put yoursdf in their postion.” Tr. 1066:4-25. Again,
when arguing that the jury should not find Paintiffs faled to mitigate their damages because
Pantiffs should have bought the aircraft from Dodson for $1,500,000, Plaintiffs counsd told
the jury: “And put yoursdf in our podtion a that time” Tr. 1069:11-16. PHaintiffs counsd
repeated the argument:

You have to ask yoursdf if you were in Amerigdar’s position at the time, should

you reasonably have purchased the arcraft in order to mitigate your loss? The
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answer is no.
Tr. 1072:16-20.
The jury returned a verdict for Pantiffs, finding tota damages of $2,100,000 and

finding Plaintiffs 30% at fault and Defendants 70% at fault. Tr. 688. This gpped followed.

-32-



POINTS RELIED ON

|. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION FOR DIRECTED
VERDICT AND MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND IN
ENTERING JUDGMENT FOR PLAINTIFFS AGAINST DODSON BECAUSE ON MAY 18,
1998, PLAINTIFFS ASSIGNED TO HOUSTON CASUALTY COMPANY ALL RIGHT,
INTEREST OR THINGS IN ACTION AGAINST ANY PERSON OR CORPORATION WHO
MAY BE LIABLE FOR THE LOSS OF THE AIRCRAFT, IN THAT WHERE A CAUSE OF
ACTION HAS BEEN ASSIGNED THE ASSIGNOR NO LONGER HAS ANY INTEREST IN
THE CAUSE OF ACTION AND CANNOT MAINTAIN IT, AND BY REASON OF
PLAINTIFFS ASSIGNMENT OF THE ENTIRE CLAIM PLAINTIFFSWERE WITHOUT ANY
STANDING TO BRING A CLAIM FOR LOSS OF THE AIRCRAFT.

Stedev. Goosen, 329 SW.2d 703, 711 (Mo. 1959)

Hayesv. Jenkins, 337 S.\W.2d 259, 261-262 (Mo.App. 1960)

Generd Exchange Ins. Corp. v. Young, 357 Mo. 1099, 212 S.W.2d 396, 401 (1948)

Il. THE TRIAL COURT ERRED IN ENTERING JUDGMENT FOR PLAINTIFFS AGAINST

DODSON INCLUDING AMOUNTS FOR CLAIMED LOST PROFITS BECAUSE THE

EVIDENCE FAILED TO ESTABLISH LOST PROFITS WITH REASONABLE CERTAINTY

BY PROOF OF ACTUAL FACTS WITH PRESENT DATA FOR A RATIONAL ESTIMATE OF

THEIR AMOUNT AND THERE WAS AN ABSENCE OF INDISPENSABLE PROOF OF THE

INCOME AND EXPENSES OF THE BUSINESS FOR A REASONABLE ANTERIOR PERIOD

AND THE EVIDENCE OF LOST PROFITS WAS INSUFFICIENT AND SPECULATIVE IN

THAT THERE WAS NO EVIDENCE OF INCOME AND EXPENSES IN THE PERIOD PRIOR
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TO DODSON’S RECOVERY OF THE AIRCRAFT, THERE WERE NO BUSINESS RECORDS
PRESENTING ACTUAL DATA REGARDING REVENUE AND EXPENSES INTRODUCED
INTO EVIDENCE, AND PLAINTIFFS EVIDENCE FAILED TO DEDUCT COSTS AND
EXPENSES ATTRIBUTABLE TO PLAINTIFFS CARGO SHIPMENT BUSINESS,
INCLUDING DEPRECIATION OF CAPITAL ASSETSUSED IN PRODUCING THE INCOME
INCLUDING DEPRECIATION OF THE PARTICULAR AIRPLANE, DEBT SERVICE OR
INTEREST ON FINANCING THE AIRPLANE, SALARIESAND BENEFITS AND TRAINING
FOR THE PILOT AND CO-PILOT TO FLY THE AIRPLANE, PREMIUMS FOR HULL
INSURANCE AND LIABILITY INSURANCE ON THE SAME AIRPLANE, AND HANGAR
RENTAL FOR PARKING THE AIRPLANE, AS WELL AS OVERHEAD COSTS INCLUDING
ADVERTISING, TELEPHONE, SALARIES AND BENEFTS FOR BILLING, ACCOUNTING,
CLERICAL AND ADMINISTRATIVE STAFF INVOLVED IN SCHEDULING CARGO
SHIPMENTS AND BILLING AND COLLECTING RELATED REVENUE, THE EXPENSE OF
OFFICE SPACE, FURNITURE AND EQUIPMENT USED IN GENERATING REVENUES,
AND DEPRECIATION OF SUCH CAPITAL ASSETS USED IN GENERATING REVENUES
AND INTEREST EXPENSE.

Coonisv. Rogers, 429 SW.2d 709, 713-14 (Mo. 1968)

Morrow v. Missouri Pac. Ry. Co., 140 Mo.App. 200, 123 S.W. 1034, 1038-41 (1909)

Meridian Enterprises Corp. v. KCBS, Inc., 910 SW.2d 329, 331-32 (Mo.App. 1995)

1.  THE TRIAL COURT ERRED IN REFUSING TO GIVE A CONTRIBUTORY
NEGLIGENCE INSTRUCTION REQUESTED BY DEFENDANT OR TO SUBMIT TWO

PACKAGES OF INSTRUCTIONS WITH CONTRIBUTORY NEGLIGENCE AS A BAR TO
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CLAIMED ECONOMIC LOSS IN THE FORM OF LOST PROFITS AND INSTEAD
SUBMITTING COMPARATIVE NEGLIGENCE BECAUSE CONTRIBUTORY NEGLIGENCE
IS AN ABSOLUTE DEFENSE TO A CLAIM FOR ONLY ECONOMIC LOSS IN THAT
PLAINTIFFS CLAIMED ONLY ECONOMIC LOSS AND THE FAILURE TO SUBMIT
CONTRIBUTORY NEGLIGENCE PREJUDICED DEFENDANT BECAUSE THE JURY
FOUND PLAINTIFFS WERE 30% AT FAULT AND NEGLIGENT IN CAUSING THEIR
CLAIMED ECONOMIC LOSS. IN THAT THE JURY DID FIND CAUSAL FAULT IN
PLAINTIFFS, THE TRIAL COURT FURTHER ERRED IN DENYING PLAINTIFFS MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND ENTERING JUDGMENT FOR
PLAINTIFFS BECAUSE PLAINTIFFS CONTRIBUTORY NEGLIGENCE IN CAUSING
CLAIMED ECONOMIC LOSS BARRED AN AWARD OF DAMAGES AGAINST
DEFENDANTS.

Roskowske v. Iron Mountain Forge Corp., 897 SW.2d 67, 73 (Mo.App. 1995)

Miller v. Emst & Young, 892 S\W.2d 387, 388 n. 1 (Mo.App. 1995)

Chicago Title Ins. Co. v. Mertens, 878 SW.2d 899, 902 (Mo.App. 1994)

IV. THE TRIAL COURT ERRED IN ADDING THE WORDS “IF PLAINTIFF REASONABLY
SHOULD HAVE DONE SO” TO EACH SPECIFICATION OF PLAINTIFFS CONDUCT IN
THE MITIGATION OF DAMAGES INSTRUCTIONS, INSTRUCTION NO. 9, OVER
DEFENDANT’S OBJECTION, BECAUSE THE ADDITIONS DEVIATE FROM MANDATORY
MAI FORM AND SUCH DEVIATION IS PRESUMED PREJUDICIAL ERROR AND IN FACT
PREJUDICED DEFENDANT, IN THAT INSTRUCTION NO. 9 DIRECTED THE JURY TO

FIND PLAINTIFF FAILED TO MITIGATE DAMAGES IF PLAINTIFF FAILED TO
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PURCHASE THE AIRCRAFT FROM DEFENDANT FOR $1,500,000 OR FAILED TO
PURCHASE THE AIRCRAFT SALVAGE “IF PLAINTIFF REASONABLY SHOULD HAVE
DONE SO,” WHICH IMPROPERLY REPEATS THE REASONABLENESS REQUIREMENT
WHICH IS PROPERLY SUBMITTED IN THE SECOND PARAGRAPH OF THE APPROV ED
MAI FORM, AND SUCH INSTRUCTION WAS CONFUSING AND A MISSTATEMENT OF
THE LAW, AND DEFENDANT WAS THEREBY PREJUDICED IN PART BECAUSE NO
SIMILAR QUALIFICATION WAS INSERTED IN THE INSTRUCTION HYPOTHESIZING
DEFENDANT'SALLEGED ACTS OF NEGLIGENCE.

Lay v. P&G Hedth Care, Inc., 37 S\W.3d 310, 329 (Mo.App. 2000)

Hein v. Orienta Gardens, Inc., 988 SW.2d 632, 634 (Mo.App. 1999)

Citizens Bank of Appleton City v. Schapeler, 869 S.W.2d 120, 128 (Mo.App. 1993)

V. THE TRIAL COURT ERRED IN DENYING DEFENDANT’'S MOTION FOR DIRECTED
VERDICT AND MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND IN
ENTERING JUDGMENT FOR PLAINTIFFS AGAINST DODSON BECAUSE THERE WAS
NO SUBSTANTIAL EVIDENCE AND INSUFFICIENT EVIDENCE TO SUPPORT A FINDING
THAT DEFENDANT CAUSED DAMAGE TO THE FALCON 20 AIRCRAFT, CAUSED ANY
LOSS IN MARKET VALUE OF THE AIRCRAFT, OR CAUSED AMERISTAR'S CLAIMED
LOSS OF PROFIT, IN THAT (1) THE APPARENT DEFLECTION IN THE FUSELAGE WAS
NOT PERMANENT BUT POPPED BACK INTO SHAPE WHEN THE AIRCRAFT WAS
REMOVED FROM THE TRAILER, (2) WHEN THE MANUFACTURER’S
REPRESENTATIVE MEASURED THE AIRCRAFT IT WAS WITHIN TOLERANCES AND

WITHOUT EVIDENCE OF PERMANENT DEFORMATION, (3) BONDED INSPECTIONS
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FOUND NO DEFECTS WHEN IT PERFORMED EDDY CURRENT AND ULTRASONIC
TESTING OF THE WING ATTACH FLANGE, THE FUSELAGE ATTACH FLANGE, THE
MAIN LANDING GEAR AND SUPPORT AREAS, AND THE CENTER BOX AND WING TO
FUSELAGE ATTACH AREAS, (4) THE AIRCRAFT RESOLD IN AUGUST, 1998 FOR
$1,400,000 PLUS A LEAR JET VALUED AT $250,000, (5) PLAINTIFFS WERE PAID
$1,500,000 BY HOUSTON CASUALTY COMPANY, AN AMOUNT EQUAL TO ITS
CLAIMED LOSS, FOR AN AIRCRAFT SERRA PURCHASED FOUR MONTHS EARLIER
FOR $1,412,500, (6) PLAINTIFFS CHOSE NOT TO BUY THE AIRCRAFT FROM HOUSTON
OR TO BUY IT FROM DODSON IN JUNE, 1998 FOR $1,500,000.00 SUCH THAT ANY
LOSS OF USE THEREAFTER WAS NOT CAUSED BY DODSON BUT BY PLAINTIFFS
CHOICE.

Jod Bianco Kawasaki Plusv. Meramec Valey Bank, 81 SW.3d 528, 537 (Mo. 2002)

Nemani v. St. Louis Univerdty, 33 SW.3d 184, 185 (Mo. 2000), cert. denied, 532 U.S. 981,

121 S.Ct. 1623, 149 L.Ed.2d 485 (2001)

Coon v. Dryden, 46 S.W.3d 81, 88 (Mo.App. 2001)

VI.  THE TRIAL COURT ERRED IN EXCLUDING EVIDENCE OF THE FEDERAL
AVIATION REGULATION DEFINITION OF MAINTENANCE IN EXHIBIT 85, 14 C.FR. §
1.1, AND IN REFUSING TO TAKE JUDICIAL NOTICE OF THE DEFINITION OF
“MAINTENANCE’ IN THE FEDERAL AVIATION REGULATIONS IN 14 CF.R. § 1.1,
BECAUSE THE FEDERAL REGULATION IS NOT HEARSAY AND LONG-ESTABLISHED
PRECEDENTS HOLD THAT COURTS WILL TAKE JUDICIAL NOTICE OF FEDERAL

REGULATIONS, AND THIS ERROR PREJUDICED DEFENDANT DODSON IN THAT THE
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JURY INSTRUCTIONS HYPOTHESIZED A VIOLATION OF FEDERAL REGULATIONS
AND THE FAILURE TO FOLLOW THE MANUFACTURER'S MAINTENANCE MANUAL
IN THE RECOVERY AND TRANSPORTATION OF THE DOWNED AIRCRAFT AS
GROUNDS ON WHICH THE JURY WAS PERMITTED TO FIND THAT DEFENDANT WAS
NEGLIGENT, AND THE DEFINITION OF “MAINTENANCE’ IN THE REGULATION
SUPPORTED DEFENDANT’'S CONTENTION THAT RECOVERY AND TRANSPORTATION
OF A DOWNED AIRCRAFT DOES NOT CONSTITUTE MAINTENANCE AND THAT

DEFENDANT NEED NOT FOLLOW THE MANUFACTURER’'S MAINTENANCE MANUAL.

Giddens v. Kansas City Southern Ry. Co., 29 SW.3d 813, 821 (Mo. 2000), cert. denied, 532

U.S. 990, 121 S.Ct. 1644, 149 L.Ed. 502 (2001)

Kawin v. Chryder Corp., 636 S.\W.2d 40, 44 (Mo. 1982)

State v. Middleton, 998 SW.2d 520, 528 (Mo. 1999), cert. denied, 528 U.S. 1167, 120 S.Ct.

1189, 145 L.Ed.2d 1094 (2000)

VIl. THE TRIAL COURT ERRED IN NOT GRANTING A MISTRIAL, REPRIMANDING
PLAINTIFFS COUNSEL, OR CAUTIONING THE JURY TO DISREGARD PREJUDICIAL
STATEMENTS MADE BY PLAINTIFFS COUNSEL DURING CLOSING ARGUMENT
WHEN HE REPEATEDLY ASKED THE JURY TO PUT THEMSELVES IN PLAINTIFFS
POSITION IN CONSIDERING THE CAUSATION, COMPARATIVE NEGLIGENCE AND
MITIGATION OF DAMAGES ISSUES, AND ERRED IN DENYING DEFENDANT'SMOTION
FOR NEW TRIAL AND ENTERING JUDGMENT IN FAVOR OF PLAINTIFFS BY REASON

OF PLAINTIFFS IMPROPER APPEAL TO JURORS IN CLOSING ARGUMENT TO PUT
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THEMSELVESIN PLAINTIFFS POSITION BECAUSE SUCH AN APPEAL ISUNIFORMLY
BRANDED AS IMPROPER AND CONSISTENTLY CONDEMNED FOR THE REASON
THAT SUCH ARGUMENT ASKS JURORS NOT TO JUDGE THE CASE IMPARTIALLY BUT
TO BE NO FAIRER JUDGE OF THE CASE THAN WOULD PLAINTIFF HIMSELF AND
AFFIRMS THE ABHORRENT PRINCIPLE THAT ONE MAY PROPERLY SIT IN
JUDGMENT ON HIS OWN CASE, AND SUCH ARGUMENT INFLUENCED THE JURY TO
DECIDE THE CASE IMPROPERLY WITH BIAS, PASSION AND PREJUDICE AND IN
EFFECT TO DISREGARD THE BURDEN OF PROOF INSTRUCTION AND THE
INSTRUCTION THAT IN DETERMINING WHETHER OR NOT TO BELIEVE ANY
PROPOSITION, THE JURY MUST CONSIDER ONLY THE EVIDENCE AND THE
REASONABLE INFERENCES DERIVED FROM THE EVIDENCE.

Faught v. Wesham, 329 S\W.2d 588, 602 (Mo. 1959)

Edwardsv. Lacy, 412 S\W.2d 419, 421 (Mo. 1967)

Merritt v. Wilkerson, 360 S.W.2d 283, 287-288 (Mo.App. 1962)

VIIl. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION FOR NEW
TRIAL AND REQUEST FOR REMITTITUR BY REASON OF THE EXCESSIVENESS OF THE
VERDICT BECAUSE A VERDICT THAT IS SO GROSSLY EXCESSIVE AS TO INDICATE
BIAS, PASSION OR PREJUDICE SHOULD BE SET ASIDE, IN THAT THE VERDICT
FINDING $2.1 MILLION IN DAMAGES AND ALLOCATING 70% FAULT TO DEFENDANT,
ON THE RECORD IN THIS CASE, IS GROSSLY EXCESSIVE FOR THE REASON THAT THE
RECORD REFLECTS THAT DODSON DID NOT CAUSE ANY DAMAGE TO THE

AIRCRAFT, DID NOT CAUSE ANY DECREASE IN THE MARKET VALUE OF THE
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AIRCRAFT, DID NOT CAUSE PLAINTIFFS LOSS OF USE OF THE AIRCRAFT AND THE
VERY LARGE AWARD COMPRISING LOST PROFITS IS BASED ON SPECULATION IN
THE ABSENCE OF EVIDENCE OF PAST PROFITS, ACTUAL DATA OR DEDUCTION OF
OVERHEAD AND OTHER EXPENSES, AND THE VERDICT REFLECTS THAT THE JURY
PUT THEMSELVES “IN PLAINTIFFS POSITION” AS URGED BY COUNSEL FOR
PLAINTIFFS, AND EVIDENCES BIAS, PASSION AND PREJUDICE.

Barnett v. La Societe Anonyme Turbomeca France, 963 S.W.2d 639, 656-57 (Mo.App. 1997),

cert. denied, 525 U.S. 827, 119 S.Ct. 75, 142 L.Ed.2d 59 (1998)
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ARGUMENT

|. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION FOR DIRECTED
VERDICT AND MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND IN
ENTERING JUDGMENT FOR PLAINTIFFS AGAINST DODSON BECAUSE ON MAY 18,
1998, PLAINTIFFS ASSIGNED TO HOUSTON CASUALTY COMPANY ALL RIGHT,
INTEREST OR THINGS IN ACTION AGAINST ANY PERSON OR CORPORATION WHO
MAY BE LIABLE FOR THE LOSS OF THE AIRCRAFT, IN THAT WHERE A CAUSE OF
ACTION HAS BEEN ASSIGNED THE ASSIGNOR NO LONGER HAS ANY INTEREST IN
THE CAUSE OF ACTION AND CANNOT MAINTAIN IT, AND BY REASON OF
PLAINTIFFS ASSIGNMENT OF THE ENTIRE CLAIM PLAINTIFFSWERE WITHOUT ANY
STANDING TO BRING A CLAIM FOR LOSS OF THE AIRCRAFT.

Standard of Review

Motions for directed verdict and judgment notwithstanding the verdict chalenge the

submisshility of the plaintiff's case. Coon v. Dryden, 46 SW.3d 81, 88 (Mo.App. 2001);

Kinetic Energy Dev. Corp. v. Trigen Energy Corp., 22 SW.3d 691, 697 (Mo.App. 1999). A

case is not to be submitted to the jury unless each fact essentid to liability is predicated upon

legd and substantid evidence. Washington by Washington v. Barnes Hosp., 897 SW.2d 611,

615 (Mo. 1995); Coon, 46 SW.3d a 88. To determine whether the plaintiff has made a
submissble case, the appelate court views the evidence and dl reasonable inferences
therefrom in the light most favorable to the plaintiff. 1d. A case will not be withdravn from
the jury unless there is no room for reasonable minds to differ. Id. Here, there is no room for
reesonable minds to differ that Pantiffs assgned the entire cause of action to Houston and
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are without sanding.
Argument
In the case a bar, Plantiffs logt their sanding to bring a cause of action againg Dodson,
when they assgned the entire dam and cause of action arising out of the loss of the Falcon
20 arcraft to Houston. The assgnment contained in the Proof of Loss sates.
Now, therefore, in consideration of the aforesaid payment [of $1,500,000], I/we
hereby asagn, trander and subrogate to the sad Insurance Company, dl right,
interest, or things in action againg any person or corporation, who may be liable
or heregfter adjudged liable for this loss, and I/we empower the said Insurance
Company to sue, compromise or settle in my/our names(s), to the extent of the
money aforesaid.
Ex. 1, L.F. 643; App. 1. The words “assign . . . dl right, interest or things in action agangt any
person or corporation” are effective to vest both legd and equitable title to the whole clam
in the insurer as wdl as the right to maintain suit againg third parties, and to divest Plaintiffs

of any right to maintain suit. Steele v. Goosen, 329 SW.2d 703, 711 (Mo. 1959).

Where a damant assigns its entire or whole cause of action, the claimant no longer has
avy interet and cannot mantan suit on the cause of action. Stede, 329 SW.2d a 711,

Genera Exchange Ins. Corp. v. Young, 357 Mo. 1099, 212 SW.2d 396, 401 (1948); Hayes

v. Jerkins, 337 S.W.2d 259, 261-262 (Mo.App. 1960).

In Stede v. Goosen, 329 SW.2d 703 (Mo. 1959), plaintiff sought to recover collison

damage to an automobile agang a party damed to have caused the damage, and the tria court
sudtained defendant’s motion to dismiss on the ground tha plaintiff was not the red party in
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interest.  When plaintiff was pad an amount by its insurance carier less than the cost of
repairs to the automohile, plaintiff sgned a document which stated:

And in condderation of sad payment the insured hereby assgn and trandfer to

the sad Company each and dl dams rights and demands agang any person,

persons, corportion [sc] or property arising from or connected with such loss

or damage, and sad Company is subrogated in the place of and to the claims and

demands of the insured agangt such person, persons, corporation or property

in the premises who may be lidble or hereafter adjudged lidble for the burning,

theft, destruction or damage to said property to the extent of the amount hereby

paid.

329 SW.2d a 711. The Supreme Court affirmed the order of dismissal, holding that the
document sgned by plantiff “condituted an assgnment to the insurer of plantiff's entire
dam for property damage,” even though plaintiff recelved $50 less than the cost of repairs
to the auttomobile. The Court held it was immateria that the document limited the insurer's
subrogation rights to the extent of the amount paid. 1d. at 711-712.

The Sede case is squardly on point, and compels a finding of assgnment by Pantiffs
of thar entire dam to Houston Casudty Company. The use of the word “assgn” in the
operative clause is dgnificat because “[tlhe word ‘assgnment’ has a comprehensve meaning,
and in its mogt generd sense is a transfer or making over to another of the whole of any
property, real or persond, in possession or in action, or of an estate or right therein.” Kroeker

v. State Farm Mut. Auto. Ins. Co., 466 SW.2d 105, 110 (Mo.App. 1971).

The verb “as3gn” used in the assgnment provison in this case is a trandtive verb, and
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the nature of what is assigned is seen by considering the object of the verb. In Stede, it was
“dl dams, rights and demands agangt any person, persons, corportion [Sic] or property arising
from or connected with such loss or damage.” In the case a bar, the object of the verb “assign”
is “dl right, interest, or things in action againg any person or corporation, who may be ligble.

More comprehensive, dl-inclusve language could not be chosen. Kroeker, 466 SW.2d
at 110.

In this case, Plantiffs assgned dl right, interes and things in action to Houston,
explicitly usng the word “assgn.” Plantiffs did not retan any right to bring this action, but
assigned to Houston all right agang any person for the loss. The word “dl” is equivdent to
the word “every” and “any.” The words “any” and “dl” are the most comprehensive words in
the English language, and admit of no exceptions® The words are dl-comprehensive and
unambiguous. Plaintiffs assigned to Houston “dl” right agang “any” person who may be liddle
for the loss of the arcraft. Here, Plantiffs unequivocadly assgned the entire clam for loss

of the arcaft aganst aly person or corporation to Houston.  Paintiffs were thereby

! North v. Hawkinson, 324 SW.2d 733, 744 (Mo. 1959) (“‘Any’ and ‘dl’ have been

described as the most comprehensve words in the English language” “The term ‘any action’

and ‘dl actions admit of no apparent exceptions.”); Knowles v. Moore, 622 S.W.2d 803, 806

(Mo.App. 1981) (“The word ‘any’ is dl comprehensve and is the equivalent of the words

‘every’ and ‘dl’.”); Strohmeyer v. Southwestern Bell Tel. Co., 396 SW.2d 1, 5 (Mo.App. 1965)

(“The word ‘any’ has been construed as being dl comprehensve and the equivdent of the word
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completely divested of the right to maintain this action.

The presence of the word “subrogate’ in the assgnment clause in addition to the words
“asdgn” and “trandfer” does not limit the complete divestiture of the entire clam effected by
the assgnment language. Missouri cases have long recognized a digtinct difference between

an assgnment of a clam and subrogation to a clam. Kesker v. Farmer, 90 SW.3d 71, 74

(Mo. 2002); Kroeker v. State Farm Mut. Auto. Ins. Co., 466 S.W.2d 105, 109-110 (Mo.App.

1971); Hdt v. Myers, 494 SW.2d 430, 437 (Mo.App. 1973). By an assgnment, the assgnee
recaives legd title to the clam, and the exclusive right to bring suit is vested in the assignee.
If the dam has been subrogated, an equitable right passes to the subrogee and the legd right
to the daim remans in the subrogor. While subrogation and assgnment are distinct, they are
not mutudly excdusve. In a sense, one contans the other. Subrogation is the transfer of
equitable tile to a dam in which legd title remans in the origind damaent; assgnment is the
transfer of both legd and eguitable title to a dam. Thus, assgnment indudes everything
involved in subrogation-the passage of equitable rights-and in addition involves the passage
of legd rights from the assgnor to the assignee. As illusrated in the Stede case, where the
assgnment provison included both an assgnment and express provision for subrogation, the
same contractua provison can provide for both assgnment and subrogation. The use of the
word “subrogate’ does not negate an assgnment or create any ambiguity. Steele, 329 S.W.2d
a 711 (plantiff assgned his entire dam for property damage to the insurer, even though the
indrument provided that “sad Company is subrogated in the place of and to the clams and
demands of the insured agang” other persons). The Stede case conclusvely refutes
HPantiffs contention that the use of the word “subrogate’ negates assgnment of dl of the
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cdams
The assgnment provison in this case is subdantidly the same as that in Stede,
containing two independent clauses,? the firs of which effects a complete assignment: here,

FPantffs did “hereby assgn, transfer and subrogate to the said Insurance Company, al right,

2 Both the assignment provision in this case and the assignment provison in Stede
contain two independent clauses. A clause is “a group of words having its own subject and
predicate but forming only pat of a compound or complex sentence” Webgster's Desk
Dictionary, p. 101 (1995). The firg clause in the assgnment provison in this case contans
the subject and predicate: “l/we . . . assign, transfer and subrogate to” and the second clause
contains the subject and predicate: “l/we . . . empower.”” Similaly, the assgnment provison
in Stede contained two independent clauses, the fird dause containing the subject and
predicate: “the insured . . . asdgn[g and trandfer[g] to” and the second clause containing the
subject and predicate  “said Company is subrogated.” The clauses are independent clauses,
because the two clauses in each assgnment provison can sand by themselves as separate
sentences, i.e., supplying a period in place of the comma and the word “and” that join the two
clauses produces two separate grammatica sentences.  Neither of the two clauses in either
assgnment provison is a dependent clause, because there is not a subordinating conjunction
or dependent word in the clauses that make one of the clauses dependent on the other. The
logic of the grammar explains the holding in Stede that a qudifying phrase at the end of one
independent clause was “irrdevant” to the scope of the verb assign in the earlier independent

dause. Thesameistruein thiscase
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interest, or things in action against any person or corporation, who may be liable or heresfter
adjudged lidble for this loss” just as in Stede the plantff did “hereby assgn and trandfer to
the sad Company each and dl daims, rights and demands against any person, persons,
corpration [9¢] or property arising from or connected with such loss or damage.”

The second independent clause of the assgnment paragraph, in this case, as in Stede,
separately deds with subrogation rights, to expressly provide for the subrogation that in any
event follows by law from the insurer's payment. In this case, Plaintiffs agreed “l/we empower
the sad Insurance Company to sue, compromise or settle in my/our names(s), to the extent of
the money aforesad;,” damilaly, in Stede, the plantff agreed that “sad Company Is
subrogated in the place of and to the clams and demands of the insured againgt such person,
persons, corporation or property in the premises who may be lidde or hereafter adjudged
lidble for the burning, theft, destruction or damage to sad property to the extent of the amount

hereby paid.” The Stede case construed the limiting phrase “to the extent of the amount

hereby paid” appearing a the end of the second independent clause to modify the verb phrase
“issubrogated . . . t0” in that clause, but not to limit the assgnment in the prior clause.
Comparison of the assgnment provison in this case to that in Stede demonstrates that

they are pardld in structure and substance:
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Assignment in this case: Now,

therefore, in consideration of the
aforesaid payment, l/we hereby assign,
trander and subrogate to the sad
Insurance Company, dl right, interest,
or things in action agang any person
or corporation, who may be ligble or
hereafter adjudged liable for this loss,
and l/we empower the said Insurance

Company to sue, compromise or settle

in my/our names(s), to the extent of the

money aforesaid.

Steele Assgnment: And in consgderation of sad
paymeat the insured hereby assgn and trandfer to
the sad Company each and dl cams rights and
demands against any person, persons, corportion
[sc] or property aisng from or connected with
such loss or damage, and sad Company is
subrogated in the place of and to the dams and
demands of the insured againg such person,
persons, corporation or property in the premises
who may be lidble or heresfter adjudged lidble for

the burning, theft, destruction or damage to sad

property to the extent of the amount hereby paid.

In Stede, this Court concluded that “[i]t is immaterid to any of the issues here that the
document sgned by plaintiff limits the insurer’s subrogation rights ‘to the extent of the amount
hereby paid,”” and hdd that plantiff had assgned its entire dam to the insurer. Id. a 711-712.

In Keisker v. Farmer, 90 SW.3d 71 (Mo. 2002) (finding ambiguity in policy provison which

did not use the word “assgn” and dlowed insured to wave insurer’s rights after loss), the
Court recognized that the limit “to the extent of our payment” can agppear in an assgnment,

ating Steele and Hoorman v. White, 349 SW.2d 379, 380 (Mo.App. 1961). “The key is the

context in which the limt appears.” 90 SW.3d a 74. In this case, the context is identical to
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thatin Stedle.

Fantiffs contend the phrase “to the extent of the money aforesaid” appearing at the end
of the second independent clause should be interpreted as modfying the verbs “assgn” and
“rande” in the fird independent clause of the assignment paragraph. This interpretation
requires taking the modifying phrase from the end of the second independent clause of the
assgnment provison, and treating it as modifying and limiting the verb “assgn” in the earlier
independent clause. Such a congruction was reected in Stede, and it defies the logic and
grammar of the separate clauses.

The Court of Appeas dip opinion did not follow this Court’s direct holding in Stede
that the phrase “to the extent of the amount pad’ was immaterid to the assgnment and did not
prevent the assgnment from diveding the assgnor of legd and equitable title to the clams.
That is, the Court of Appeds accepted Fantiffs invitation to treat the phrase at the end of the
second independent clause as if it modified the verb in the first independent clause, and did not
aoply the holding in Stede, to congtrue the words “to the extent of the money aforesad’ as
immaterid to the assgnment. The Court of Appeds did so in rdiance on the suggestion by
Judge Maus in the Missouri Practice treatise that an assgnment to the extent of the insurer's
payment is a partia assgnment. This suggestion echoes Judge Maus own opinion in Warren
v. Kirwan, 598 S.W.2d 598, 600 (Mo.App. 1980) (Maus, J.), in which a sinde clause contained
both the verbs “asdgns tranders, and sets over” and the phrase “to the extent of the payment
above made.” Any rdiance on Warren is misplaced. Warren involved a sngle clause in which
the modifying phrase could be seen to modify the verb “assigns.” It is not clear that the Warren
case can be reconciled with Stede, and Dodson respectfully submits that the Southern
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Didrict's opinion in Warren is smply incorrect to the extent it is incondstent with Stede.

A compdling argument can be made that Warren erroneocudy found a partid assgnment where
the language of the clause should have led to a finding of a tota assgnment. In any event,
Warren has no gpplication in the case at bar, because the assgnment provison in this case is
like that in Stede, both contaning two independent clauses in which the assgnment clause is
not limited, and not a single clause as in Warren. Any effort to disinguish Warren from Stede

to explain its holding amilarly disinguishes Warren from the case at bar.

Because Hantiffs assgned to Houston dl right, interest and things agangt any person,
Pantiffs divested themsdves of the entire dam and retaned no rights or danding in this
case.

1. THE TRIAL COURT ERRED IN ENTERING JUDGMENT FOR PLAINTIFFS AGAINST
DODSON INCLUDING AMOUNTS FOR CLAIMED LOST PROHTS BECAUSE THE
EVIDENCE FAILED TO ESTABLISH LOST PROHTS WITH REASONABLE CERTAINTY
BY PROOF OF ACTUAL FACTSWITH PRESENT DATA FOR A RATIONAL ESTIMATE OF
THEIR AMOUNT AND THERE WAS AN ABSENCE OF INDISPENSABLE PROOF OF THE
INCOME AND EXPENSES OF THE BUSINESS FOR A REASONABLE ANTERIOR PERIOD
AND THE EVIDENCE OF LOST PROFITS WAS INSUFFICIENT AND SPECULATIVE IN
THAT THERE WAS NO EVIDENCE OF INCOME AND EXPENSES IN THE PERIOD PRIOR
TO DODSON’S RECOVERY OF THE AIRCRAFT, THERE WERE NO BUSINESS RECORDS
PRESENTING ACTUAL DATA REGARDING REVENUE AND EXPENSES INTRODUCED
INTO EVIDENCE, AND PLAINTIFFS EVIDENCE FAILED TO DEDUCT COSTS AND

EXPENSES ATTRIBUTABLE TO PLAINTIFFS CARGO SHIPMENT BUSINESS,
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INCLUDING DEPRECIATION OF CAPITAL ASSETS USED IN PRODUCING THE INCOME
INCLUDING DEPRECIATION OF THE PARTICULAR AIRPLANE, DEBT SERVICE OR
INTEREST ON FINANCING THE AIRPLANE, SALARIES AND BENEFTS AND TRAINING
FOR THE PILOT AND CO-PILOT TO FLY THE AIRPLANE, PREMIUMS FOR HULL
INSURANCE AND LIABILITY INSURANCE ON THE SAME AIRPLANE, AND HANGAR
RENTAL FOR PARKING THE AIRPLANE, AS WELL AS OVERHEAD COSTS INCLUDING
ADVERTISING, TELEPHONE, SALARIES AND BENEFITS FOR BILLING, ACCOUNTING,
CLERICAL AND ADMINISTRATIVE STAFF INVOLVED IN SCHEDULING CARGO
SHIPMENTS AND BILLING AND COLLECTING RELATED REVENUE, THE EXPENSE OF
OFFICE SPACE, FURNITURE AND EQUIPMENT USED IN GENERATING REVENUES,
AND DEPRECIATION OF SUCH CAPITAL ASSETS USED IN GENERATING REVENUES
AND INTEREST EXPENSE.

Standard of Review

The trid court should sustain a defendant’'s motion for directed verdict or judgment
notwithstanding the verdict when the facts in evidence and the reasonable inferences which can
be drawn therefrom are so srongly agang plantff as to leave no room for reasonable minds

to differ. Meridian Enterprises Corp. v. KCBS, Inc., 910 SW.2d 329, 331 (Mo.App. 1995).

A case should not be submitted to the jury unless each and every fact essentid for liability is
predicated on legd and subgantid evidence, and the question whether the evidence is
ubgtantid is one of law for the court. 1d. Where a plaintiff seeks lost profits, but presents no
evidence of fixed or variadle expenses which would have been datributable to the busness, ad
fals to prove actua facts which present a basis for a rationa estimate of damages without
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resorting to speculation, supported by the best evidence available, the defendant's motion for
directed verdict should be sustained. 1d. at 331-332.

Argument

The mgority if not dl of the damages awarded represents amounts for clamed lost
profit.> The judgment should be reversed because the evidence is insufficient to support an
award of log profits in any amount, for the reasons that (1) Plaintiffs admittedly faled to
deduct a variety of fixed and vaiable expenses including sdaries, benefits, insurance,
depreciation, rent, interest, and other costs atributeble to generding revenue with this arcraft,
in caculaing net profit; (2) there is no evidence of income and expenses of PlantiffsS cargo
hauling business for a reasonable prior period which is required and “indispensable’” in proving
log profits and (3) Pantiffs did not introduce actud business records showing income and
expenses for any period and thus faled to present the best avaldble evidence as required to
establish loss of profits.

Traditional Rule on Proof of Anticipated Profits

3 At least $1,210,00 of the $1,420,000 judgment must be attributed to the claimed loss
of profits. Plantiffs clamed the aircraft was worth $1,800,000 at the time Serra bought it
for $1,415,000 and insured it for $1,500,000. Subtracting the 30% fault alocated to Plaintiffs
from $300,000 conceivably awarded as the difference between $1,800,000 and the
$1,500,000 received by Pantiffs from Houston, no more than $210,000 of the judgment
could represent daimed lost market vaue of the aircraft, and at least the remaining $1,210,000

must represent claimed logt profits.
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From the earliet decided cases, Missouri courts have uniformly regected recovery of
anticipated profits in cases where such profits are too remote, speculative and dependent on
changing circumstances to warrant judgment for their recovery. For example, sx years before

the venerable decison in Hadley v. Baxendde,* in an action to recover payment for labor and

materids furnished in building a steamboat hull, this Court regected defendant’'s offsetting
dam for profits he had faled to redize by reason of two months delay in plaintiff’s delivery
of the steamboat hull. Taylor v. Maguire, 12 Mo. 313, 317-20 (1848). As set out below, from

Taylor to Morrow v. Missouri Pac. Ry. Co., 140 Mo.App. 200, 123 SW. 1034 (1909) to

Coonis v. Rogers, 429 SW.2d 709 (Mo. 1968) to Brown v. Mclbs, Inc.,, 722 SW.2d 337

(Mo.App. 1986) and Meridian Enterprises Corp. v. KCBS, Inc, 910 SW.2d 329 (Mo.App.

1995)° the lawv of Missouri has remained the same in this regard: anticipated profits of a

4 9 Exch. 341, 15 Eng. Rep. 145 (1854). Hadley is the higoric case limiting damages
in breach of contract cases to those reasonably contemplated by the parties or the natura
consequence of breach. In Hadley, the cout held that plaintiff millers were not alowed to
recover the loss of several days profits from the operation of a mill a Glaucester caused by
delay in delivery of a repaired crank shaft, where such loss was neither a naturad conseguence
of the breach of the carrier's contract nor communicated to or known by defendants. The court
reversed judgment for plantff and ordered a new trid, dSating that “[tjhe Judge ought,
therefore, to have told the jury, that upon the facts then before them, they ought not to take the

loss of profitsinto congderation at dl in estimating the damages.”

® Coonis v. Rogers, and Meridian were recently cited with approva as expressing the
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commercid busness are genadly too remote, speculative, and dependent on changing
crcumstances to be recovered, but in the case of an edtablished busness, they may be
recovered only when made reasonably certain by proof of actud facts with present data for a
rational estimate of ther amount, and it is indispensable that the proof include the income and
expenses of the business for a reasonable anterior period.

In Taylor, the Court reasoned that the dam for lost profits from hiring out the
steamboat is very gmilar to that of a lessee againg a lessor whose title to a house falled. The
Court stated that a lessee’'s clam for “indemnity for the loss of custom in a busness he may
have established whilg resding in the house . . . would be rglected.” 12 Mo. a 318. The Court
hdd “[i]t is not easy to imagine a case of Speculative damages, if the expected profits of
running or hiring out a boat, during the two months of delay in the ddivery, would not fall
within the designation.” 1d. The Court hdd that the rule of damages desired by the defendant
“would be a mere cadculation of chances,” becausethejury:

would have to wegh probabilities in order to arive a any equitable result.

Because the defendant was offered five thousand dollars for the use of a boat,

such as he had contracted for, during two months, it will not do to say that he is

entitled to the five thousand dallars as the actua loss he has sustained by reason

of the breach of contract by plantiff. There were risks to be encountered in such

a bargain, which undoubtedly would have to be consdered, in estimating even the

probable loss, or rather the falure to make probable gains. The boat may have

gtandard of proof for logt profits, in Keisker v. Farmer, 90 SW.3d 71, 75 (Mo. 2002).
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been burned, or snagged, or sunk; the persons with whom the contract was made
may have proved insolvent; or if the solvency of the contractors and the life of
the boat were both insured, the insurance company may have proved insolvent.
These are medy suggested as posshbilities, the vaue of which must be
esdimated in undertaking to edtimate the actuad vaue of the bargain in cash. It
will be seen a one, tha the result of such cdculations will depend upon the
complexion of the jury, and there will be no fixed sandard to guide them, no
settled rule which they mugt follow, but everything must be left to the caprice
or fancy on thetrid of fact.

Id. at 319-310. See, Blanchad v. Hy, 21 Wend. 342, 34 Am.Dec. 250 (N.Y.Sup. 1839)

(rgecting clam for loss of profit from steamboat trips by reason of defects in the boat).

In Cdlaway Min. & Mfg. Co. v. Clark, 32 Mo. 305 (1862), plaintiff sought to recover

damages reaulting from defendants atachment and sdzure of a steamboat used to transport
coal to Jefferson City. The trid court refused to indruct the jury that plaintiff's “measure of
damages should be what they may find from the evidence would have been the net earnings of
the boat after deducting the cost of running her.” 32 Mo. at 309-10. The Court affirmed the
judgment, holding that “[tlhe jury will not be permitted to speculate as to what migt be the
probable or expected profits of aboat.” 1d. at 310.

From these earliest cases, the generd rule has been preserved, while an exception for

established businesses has evolved® “The generd rule as to the recovery of anticipated profits

® The higtory of this rule is traced in Spruce Co. v. Mays, 333 Mo. 582, 62 SW.2d 824,
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of a commercid busness is that they are too remote, Speculative, and too dependent upon
changing circumstances to warrant a judgment for their recovery. . . . They may be recovered

only when they are made reasonably certain by proof of actua facts, with present data for a

rationd egimate of thar amount.” Coonis v. Rogers, 429 SW.2d 709, 714 (Mo. 1968); Jack

L. Baker Companies v. Padey Mfg. & Distributing Co., 413 SW.2d 268, 270 (Mo. 1967);

Anderson v. Abernathy, 339 SW.2d 817, 824 (Mo. 1960); Coonis v. City of Springfield, 319

SW.2d 523, 528 (Mo. 1958); United Iron Works v. Twin City Ice & Creamery Co., 295 SW.

109, 113, 317 Mo. 125 (Mo. 1927); Ozark Employment Specidigts, Inc. v. Beeman, 80

SW.3d 882, 897 (Mo.App. 2002); GeHdllschaft Fur Geratebau v. GFG America Gas Detection,

Ltd., 967 SW.2d 144, 147 (Mo.App. 1998); Thoroughbred Ford, Inc. v. Ford Motor Co., 908

828 (1933): “Beginning with the early case of Taylor v. Maguire, 12 Mo. 313, followed by the

later case of Calaway Mining & Mfg. Co. v. Clark, 32 Mo. 305, loc. cit. 310, and by Steffen

v. Missssppi River & Bonne Tere Ralway Co., 156 Mo. 322, 56 S. W. 1125, down to the

late case of United Iron Works v. Twin City lce & Creamery Co., 317 Mo. 125, 295 S. W. 109,

this court uniformly has refused to permit a jury to speculate as to what might be probable or

expected profits as an dement of damages. Reference is made to the United Iron Works case,

supra, 317 Mo. loc. cit. 135, et seq., 295 S. W. 109, for a review of the cases on this point.
Under the facts and the rulings of those cases, anticipated profits are recoverable only when
they are made reasonably certain by proof of actud facts which present data for a rational

edimate of such profits. Morrow v. Missouri Pacific R. Co., 140 Mo.App. 200, 123 S. W.

1034, cited with approva in the United Iron Works case, supra.”
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SW.2d 719, 735 (Mo.App. 1995); Farris v. Mitchdl, 745 SW.2d 262, 264 (Mo.App. 1988);

All Star Amusement, Inc. v. Jones, 727 SW.2d 930, 931 (Mo.App. 1987); Brown, 722 S.W.2d

at 341; Orchard Container Corp. v. Orchard, 601 S\W.2d 299, 305 (Mo.App. 1980); Morrow

V. Missouri Pac. Ry. Co., 140 Mo.App. 200, 123 SW. 1034, 1038 (1909).

In evduaing the auffidency of evidence to sustain awards of damages for loss of
busness profits the appellate courts of this state have imposed Stringent requirements,

refusng to permit speculation as to probable or expected profits, and requiring a substantial

bads for such awards. Coonis v. Rogers, 429 SW.2d at 714; Gedlscheft, 967 S.W.2d at 147.

Accord, Coonis v. City of Suringfidd, 319 SW.2d at 528 (“this court and our courts of appeals

have been drict in their evauation of the sufficiency of the evidence warranting a recovery of

damages for loss of profits’); Red-E-Gas Co. v. Meadows, 360 S.W.2d 236, 241 (Mo.App.

1962); Spruce Co., 62 SW.2d a 828; Thoroughbred Ford, 908 SW.2d at 735; Tnemec Co. V.

North Kansas City Development Co., 290 SW.2d 169, 174 (Mo. 1956).

In order for plantiff to meet its burden of presenting competent proof to make
anticipated profits reasonably certain and recoverable, “[i]t is indispensable that this proof
indude the income and expenses of the busness for a reasonable anterior period, with a
consequent establishing of the net profits during the previous period.” Brown, 722 SW.2d a

341; Thoroughbred Ford, 908 SW.2d at 735. Accord, Coonis v. Rogers, 429 SW.2d at

714-715 ("proof of the income and expenses of the business for a reasonable time anterior to
its interruption, with a consequent establishing of the net profits during the previous period,
is indispensable’); Anderson, 339 SW.2d a 824 (same); Gesdlscheft, 967 SW.2d a 147
(competent proof requires facts as to “income and expenses of the busness for a reasonable
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time anterior” and “[gluch facts are indispensable’); Meridian, 910 SW.2d a 331 (“[i]n the

case of an edablished busness, it is ‘indigpensable for proof of anticipated profits that a
plantff ‘include the income and expenses of the business for a reasonable anterior period,
with a consequent edablishing of the net profits during the previous period.’”); McGinnis V.
Hadgrove, 163 Mo.App. 20, 145 SW. 512, 513-514 (1912) (“it is held in such cases that
proof of the expenses and income of the business for a reasonable time anterior to and during
the interruption of the business or facts of equivdent import is indispensable”); Morrow, 123
SW. a 1039 ("proof of the expenses and of the income of the business for a reasonable time
anterior to and during the interruption, or facts of equivdent import, and without this
indispensable showing and without these facts, there is no rationd bass by which a rdiable
estimate could be made.").

It is well-established that lost profits are not total sales but net profits, after deduction

of al codts, charges and expenses. Assated in Morrow, 123 SW. at 1039:

In a maenufacturing or agriculturd business, the word "profits' has a fixed
and definite meaning. It means the net earnings, or the excess of returns over
expenditures, and relates to any excess which remains after deducting from the
returns the operating expenses and depreciation of capitad, and aso, in a proper
case, interest on the capitd employed. "Profit,” in the ordinary acceptation of
the law, is the bendfit or advantage remaning after dl costs, charges, and
expenses have been deducted from the income, because, until then, and while
anything remans uncertain, it is impossble to say whether or not there has been
aprofit.
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For this reason, “a plantiff fals to make a submissble case of damages if plantiff does not
introduce evidence of overhead expenses such as mortgage or rent, utilities, and sdaries

atributable to the business of producing the income.” Skinner v. Thomas, 982 SW.2d 698,

700 (Mo.App. 1998). Accord, Meridian, 910 SW.2d a 331 (falure to produce evidence of
such expenses as rent or mortgage, utilities, support staff sdaries, or other overhead costs
prevents plantff from meking a submissble case); Brown, 722 SW.2d at 341 ("Employee
costs, overhead, rents and other expenses must dl be deducted from sales before net profit can
be determined.”). Cdculation of profits requires tha "dl items' of income and expense be

conddered. Coonis v. Rogers, 429 SW.2d at 700; Skinner, 982 SW.2d a 700; All Star

Amusement, Inc. v. Jones, 727 SW.2d 930, 932 (Mo.App. 1987) (“any actual expenses for

repar (parts and outside labor), transportation, insurance, and supplies, dong with depreciation
on the equipment must enter into the calculation of net profits’).
Among other expenses, deduction of depreciaion of property used to produce gross

revenue is required. In Coonis v. Rogers, the Supreme Court hdd that the “cost and expense

of operation, induding depreciation, is a condderable item and in a st for loss of profits is

an essentid item in proof of damages.” 429 SW.2d a 714. Accord, Coonis v. City of

Springfield, 319 SW.2d at 528 (“wear and tear on plantiffs equipment for the ten months was

an item of expense in ariving a plantffs loss of profits’); Morrow, 123 SW. at 1041

(expenses of operating the business includes depreciation of capitd).

Lot profits are generdly not recoverable by a dat-up busness, because it is
impossble to present any evidence of profits for a reasonable previous period. Brown, 722
SW.2d a 341 (“andogous to the ‘established business rule dlowing recovery for logst profits,
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the individud must present proof that shows what profits are attributable to his efforts for a

reasonable previous period.”) In Morrow, the Court explained that an established business is

an exception to the generd rule because such abusiness:

can show wha its usud and customary eanings have been prior to the

interruption of the busness, and such average eanings would conditute a

standard by which to measure the loss of profits during the period of its

enforced idleness. But if the plantiff a the trid fals to offer any satifactory
evidence to establish what the net profits of his mill and milling busness have

usudly and actudly been during any previous period, then his case would fall

within the reason and principle of the generd rule, and not within the exception,

and his expected profits would be merdly conjectural and speculaive.

123 SW. at 1039.

Absent evidence of the income and expenses of the business as to which loss of profits
is clamed for a reasonable prior period, there is a falure of proof. As stated in MdGnnis,
145 SW. a 514 (insuffident evidence of logt profit in connection with a livery busness
where plantiff tedtified that he did not know what the profits of the business were before he
purchased it): “Pantiff must not only show in such a case his right of recovery, but the
elements and facts which compose the measure of his recovery, and not leave the jury to rove
without guide or compass through the limitless fields of conjecture and speculation.”

In the evert of uncertainty, the amount of estimated loss of profits should a least be

supported by the best available evidence. Hargis v. Sample, 306 SW.2d 564, 569 (Mo. 1957);

Moss v. Mindlin's,_Inc., 301 SW.2d 761, 773 (Mo. 1956); Gesdlscheft, 967 S.W.2d at 147;
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Meridian, 910 SW.2d at 331; Ibarra v. Missouri Poster & Sign Co., Inc., 838 SW.2d 35, 39

(Mo.App. 1992). In Meidian it was hdd that plantiff faled to produce the best evidence
avalable where it “did not introduce its tax returns or offer testimony of the accountant who
prepares the returns” and faled to introduce financia records of income and expenses for a

reasonable anterior period. Accord, Skinner, 982 SW.2d at 700.

The requirement that the best avalable evidence be introduced to come within the
gringent proof requirements in the special context of a dam for log profits has nothing to
do with the “best evidence rule¢’ under which testimonia evidence of a fact may be excluded

where the fact does not exigt independently of a writing. See Cooley v. Director of Revenue,

896 SW.2d 468, 470 (Mo. 1995) (ora tetimony that arresting officer in DWI case was
catified to adminiger breathdyzer test is admissble independently of documents establishing
cetification). The issue is the suffidency of evidence to establish lost profits within the
narrow exception for established businesses where evidence of income and expenses for a
reasonable time anterior is required, not admisshbility. Dodson does not contend that ora
tesimony regarding PlaintiffS revenues and arcraft usage charts were not admissible, but that
without the exiging audited finandd Statements, tax returns, and business records egtablishing
the actud facts regarding income and expenses, the evidence was not sufficient to meet the
drict and dringent requirements for showing lost profits. The evidentiary rule reating to
admissbility dedt with in Cooley, which did not invove a lost profits claim, is irrelevant to

the rule reating to sufficiency of evidence of lost profits established in Hargis and Moss and
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properly applied in Meridian, Skinner, Gesdischaft and lbarra’ Where the evidence is
inffident as a matter of lawv to support an award for logt profits, the jury may not be
permitted to draw its own conclusions regarding the sufficiency of the evidence. To permit
an award of lost profits reging soldy on a party’s opinions regarding amounts of historica

profits without introduction of avalable business records to support the actua data would be

" Cf. Whitman's Candies, Inc. v. Pet Inc., 974 SW.2d 519, 527 (Mo.App. 1998). The

Court in Whitman's Candies faled to recognize the didtinction between the best evidence rule

rdating to admisshility of evidence and the reguirement in logt profit cases that appellate
review of the sufficiency of the evidence requires consideration of whether the best available

evidence to establish net profits was introduced. Whitman's Candies rdied on a case deding

with the admisshility issue, Aluminum Products Enterprises, Inc. v. Fuhrmann Tooling and

Mfg. Co., 758 SW.2d 119 (Mo.App. 1988) (Pudiowski, J.), which did not involve a clam for
logt profits, as if it answered the diginct question of the sufficiency of evidence of net profits
for a reasonable anterior period to support an award of loss of profits. Certainly Judge
Pudlowski, who was on the pand and concurred in the Meridian decision did not consider the
goplication in Meridian of the requirement for the best avalable evidence in logt profits cases
to be in any way inconsgent with Judge Pudlowski’s discusson of the different issue of

admissbility in Aluminum Products.  PlantiffS showing in this case is insufficdent not only

because they did not introduce the best evidence avalable of prior income and expenses, but
because they did not even introduce ord testimony to show income and expenses for a

reasonable time prior to the off-airport landing, and did not subtract relevant expenses.
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to “dlow an interested Paintiff to guess the money out of his adversary's pocket into his own,
and make the court ratify the confiscatory process.” Morrow, 123 SW. at 1041.

In this case, Rantffs fell short of introducing competent and substantial evidence of
logt profit in three ways: (1) they faled to deduct many categories of expenses, both fixed and
vaiable, dtributable to the generation of the cdamed lost income (2) they faled to introduce
any evidence of income and expenses for a reasonable time anterior, but relied only on revenue
charts rdding to periods after the off-airport landing of the arcraft, and completdly faled to
introduce any actua evidence of higtoric income or expenses in any caegory (including the
fud and mantenance expenses Fantiffs did deduct); and (3) they faled to introduce any actud
business records and the arcraft usage charts introduced contained numbers that were on their
face incongstent and unrdliable.

(2) Plaintiffsfailed to deduct costs and expenses.

The evidence Pantiffs did present was wholly inadequate because Pantiff did not
deduct a variety of categories of expense that the courts have repeatedly held must be deducted
to dlow a rationa determination of logt profits. Paintiffs deducted only expenses of fud and
arframe and egine mantenance from the damed lost gross revenues (Tr. 354:16-19;
356:11-22, 357:16-24; Ex. 134; App. A-5). Hantiffs did not present evidence of the amount
of, or deduct, costs and expenses for overhead, employee costs (induding sday, hedth
benefits, workers compensation, taxes, training expenses), rents, depreciation, debt service,
insurance costs, advertisang, telephone and a variety of other expenses attributable to use of
an additional arplane, or to the business generdly. Tr. 355:3-11, 355:16-22, 450:20-22,
451:11-22, 453:2-5, 453:16-22, 454:3-7, 454:17-20; Ex. 134; App. A-5. As a result,
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Fantiffs never put into evidence the information necessary to determine Haintiffs net profits
for any time period, before or after the off-airport landing.

Specificdly, Pantiffs did not subtract expenses of renta, Tr. 355:16-18; advertisng
and telephone, Tr. 355:20; or hangar rentd, Tr. 355:21-22. Plaintiffs presdent testified
regarding hul insurance and lidbility insurance on arcraft, and tedtified that it was Pantiffs
standard practice to buy insurance for ligbility risk for the arplanes, Tr. 451:2-10. He testified
he did not deduct off the cost of insurance for that arcraft, Tr. 450:20-22, and that he did not
know the cost of insurance for aFalcon 20. Tr. 450:23-24. Plaintiffs presdent testified:

Q Okay. Let'sgo back to aconcrete example. You did have it insured?

A Yes.

Q So the premium on this paticular arcraft was a cost to this particular arcraft;

right?

A Yes, gr.

Q And that's not included in your cogts that you deducted off?

A No, sir.

Tr. 451:11-19. It codts to have a pilot and a co-pilot fly the plane. Tr. 451:20-22. At that time
Fantiffs tried to have three crews per arplane, Tr. 452:22-23, and expenses of crews are
sday, hedth benefits workers comp, taxes, training expenses, Tr. 453:2-5. Plaintiffs had to
put money into pilot traning, but that is not one of the costs deducted. Tr. 453:16-22.
Although the amount of the traning expense depends on how many pilots being trained,
Mantiffs presdent tedified it was a fixed cost, s0 it was not deducted. 453:19-454.2. Debt
payment or interests expense on the arplane was not deducted from revenue, Tr. 454:3-7, even
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though this paticular arplane had been financed by Compass Bank, Tr. 409:7-410:6.
Sonificantly, no deduction of any kind was made for depreciaion, either of an additiona
arcraft or any other capitd asset of the business:

Q How about depreciation?

A As an expense?

Q Yes.

A No, did not deduct depreciation.

Tr. 454:17-30.

By reason of PantffS complete failure to subtract expenses other than fud and
maintenance that are necessarily involved in producing income hauling cargo usng a Facon
20 arcraft, incduding rent or mortgage, utilities, support staff and administrative staff sdaries,
benefits, taxes, pilot and co-pilot sdaries, insurance, supplies, depreciaion and interest
expense, and PantiffS complete falure to introduce any evidence of such expenses for a
reesonable prior period, Pantffs faled to make a submissble case of loss of profits.

Meridian, 910 SW.2d a 331; Brown, 722 SW.2d a 341; Skinner, 982 S\W.2d a 700; All

Star, 727 SW.2d at 932.

In Meridian, plaintiff was engaged in the business of meking group travel arrangements.
Meridian sought to recover damages against KCBS, a company formed by a former Meridian
consultant, for tortious interference, breach of fiduciary duty and conspiracy arisng out of
KCBS' teking over group travel arrangements to Hawaii for 575 people with Pier |, an account
formely serviced by Meridian. The tria court granted a directed verdict for defendants on the
ground that plantff faled to make a submissble case of damages. The Court of Appeals
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affirmed, holding that “Meridian's evidence is smply insufficient to prevent the jury from
edimding lost profits without resorting to speculation.” 910 SW.2d a 332. Meridian
introduced into evidence an exhibit that lised “income’ received by KCBS from Pier | for the
Hawaii trip as $1,000,745. The exhibit then deducted expenses which included the cogts of
ar trave, hotd, meds, the expense of trangporting people from the airport to the hotel and trip
activities, pretrip materids, mailing, gratuities and on dte travel directors, for a total of
$793,311 in expenses. 1d. No overhead expenses were listed. The Court said:
Meridian presented no evidence as to rent or mortgage, utilities, support

daff sdaries, or other overhead costs Meridian would have incurred from 1988

until Pier 1 took the trip in March, 1990. Meridian dso failed to present any

evidence the revenue from Pier I's 1990 trip would have congtituted such a smal

portion of Meridian's overdl revenues as to not increase its expenses. . . . The

fact Meridian's overhead costs would have been expended when Fier | took the

1990 trip or was "ongoing"' does not negate the requirement Meridian present

evidence of the overhead costs dtributable to the 1990 trip.  Although not

classfied as overhead, Meridian further falled to introduce evidence of costs

for its program adminigtrator.

910 SW.2d at 332.

In the case a bar, Pantffs faled to introduce evidence of many categories of costs
and expenses of the busness which were necessaxrily involved in the production of income
udng an additiona arcraft, induding interest costs, insurance costs, depreciation, pilot and
co-pilot sdaries, benefits and training, and hangar rent, as wdl as the expense of sdaries or
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wages for adminidraive personnel, clerks, bookkeeping and accounting employees, and other
support daff necessary to book cargo flignts and collect revenue generated, as well as
overhead costs, depreciation of other capitd assets, utlities tdephone expense, ad
advetiang, at least a portion of which must fairly be dlocated to a sgnificant percentage of
projected increased busness. Certainly the variable costs and expenses tied to an additiona
arcaft (such as interet, depreciation, insurance, pilot and crew expense and hangar renta)

must be deducted in any caculation of profit. Under Meridian, Pantiffs faled to make a

submissble case by failing to present evidence as to rent or mortgage, utilities, support Staff
and other overhead costs Plaintiffs would have incurred from May, 1998 to August, 1999.
Accordingly, the evidence is "dmply insuffidet to prevent the jury from estimaing lost
profits without resorting to speculation.” 910 S\W.2d at 332.

Falure to introduce evidence of depreciation, ether on Facon 20 arcraft or on other
hard assets utlized in Amerigar’'s cargo shipping business, leaves the evidence insuffident to

support an award of lost profits. Coonis v. Rogers, 429 SW.2d a 714 (gaps in proof of the

cost and expense of operating the business during relevant periods, including absence of proof
of depreciation, resulted in an ingbility to ascertan net profits or losses and a lack of
evidentiary basis for an award of damages).

On the record presented, it is impossible to speculate what the proper amount to deduct
for depreciation on a Falcon 20 arcaft purchased for $1,415,000 would be. There is no
evidence on this issue. At that time, Pantiffs tried to have three crews per arplane Tr.
452:22-23. What is the amount of the sdary Pantiff would have paid the pilot and co-pilot
crews for an additionad Falcon 20, and what expense would Faintiff have incurred for workers
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compensation insurance for pilots, pilot training, or training expenses pad to pilots and co-
pilots for this aircraft? On the record, the jury and this Court can only speculate, because there
is a total absence of evidence on this point. What would be the amount of the premium for
insring the Falcon 20 agang loss due to fire, theft, casudty or other perils? Haintiffs never
introduced any evidence of this expensePaintiffS Presdent said he did not the cost of
insurance for a Falcon 20. Tr. 450:23-24. What interest payments would be required to
finance the purchase of another Falcon 20 arcraft (as the one in question had been financed,
Tr. 409:7-410:6)? The jury in this case was never told what the debt service or interest
expense on the arplane was. Wha was the amount of lease payments on Smilar arcraft
recorded in Paintiffs books to represent amounts of rent credited to Sierra from Ameristar
under ther ora lease arangement? Agan, Pantiffs Presdent did not know exactly which
lease payments were on each arplane, and the jury was not told. Tr. 369:6-21. During times
when the Falcon 20 arplane would be parked on the ground, what is the amount of the expense
of hangar renta for the arplane? No evidence of any of these categories of costs, directly
associated with the use of an additiond aircraft, for any period before or after the off-airport
landing, were ever introduced into evidence. Consequently, by reason of Plantiffs falure and,
indeed, deliberate refusal to teke into account or introduce into evidence the actua facts
regarding these variable amounts of expenses necessarily involved in producing income from
shipping cargo using a Facon 20 aircraft, Plaintiffsfaled in ther proof.

Not only categories of varigble expenses, but other “fixed” expenses were not shown
or deducted: sdaries and benefits for secretaries, billing and accounting personnd, personnel
involved in scheduling ar cargo shipments, other adminidrative daff, officers rentd  or
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mortgage payments on the office headquarters, depreciation on office buildings, office
equipment and office furniture debt service on buildings furnitre and equipment; generd
ligbility insurance premiums, utilities, advertisng and telephone expenses. Like the plaintiff
in the Meridian case, Pantffs faled to present any evidence that the revenue from the use of
an additiond Fdcon 20 arcraft would represent such a smdl portion of Pantiffs overdl
revenues as not to increase such expenses despite the requirement set out in Meridian, at 332,

dting High Life Sales Co. v. Brown-Forman Corp., 823 S.W.2d 493, 502-03 (Mo. 1992).

Indeed, HantiffS damage cdculaion embodies the assumption that having one additiond
arplane over the period from May, 1998 to August, 1999 would have enabled Amerisar to
generate anywhere from 8.34% more revenue (in June, 1999) to 24.03% more revenue (in
May, 1998). Nevertheless, the jury was not given the information necessary to agpportion and
deduct 8.34% to 24.03% of Hantiffs overhead, depreciation, interest, advertiang, <eff,
utilities and insurance codts, or any portion thereof, from the clamed revenue numbers.

On the record, it is imposshle to tdl whether, after deduction of costs and expenses
of doing budgness, Paintiffs made a profit in any time period before or after the off-airport
landing. Absent evidence of the costs and expenses for a reasonable time prior to the off-
arrport landing, and subtraction of rdevant expenses to arive a a net profit figure, Paintiffs
faled to prove any loss of profits.

2 Plaintiffs failed to introduce evidence of income or expenses for a

reasonabletime prior to the off-airport landing.

In the case a bar, what is "indispensable’ to proof of lost profits is lacking. Paintiffs
did not present evidence of income and expenses for a reasonable period prior to the time the
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arcalt made an off-arport landing. Pantiffs presented only information regarding revenue
and fud and mantenance costs after that time and thus faled to prove what the Coonis v.

Rogers, Anderson, Brown, Geslschaft, Meridian, Thoroughbred Ford, Farris, McGinnis, and

Morrow cases say is “indispensable’:  the historica information regarding the established
track record of profits for a reasonable prior period. Maintiffs did not offer any evidence as
to the costs and expenses of its cargo busness with a consequent establishing of net profits
during any period previous to January, 1998. Without that information, any inference of lost
profits going forward is wholly speculative, just as it would be with a start-up business. Was
Hantiffs profit more, less or the same in the period after the off-airport landing than
Fantiffs experienced before? The jury, and this Court, can only speculate. Plaintiffs did not
present the evidence to permit the necessary comparison.

FPantiffs presented utilization charts regarding how much revenue was generaed
transporting cargo for customers with five arplanes in May, 1998, sx arplanes in June, 1998,
five drplanes in duly, 1998, gx in Augud, 1998, eight from September, 1998 through
November, 1998, nine in December, 1998, dght in January, 1999, nine airplanes in February
and March, 1999, deven arplanes in April, 1999 and tweve arplanes from May to Augud,
1999. Exs 135 and 136. The monthly gross revenue in that time varied from $636,015.70 in
July, 1998 to $4,361,881.49 in June, 1999. The average flight hours per arplane varied from
59.06 (295.3/5) by five arplanes in June, 1998 to 1595 (1914.9/12) by twelve arplanes in
Jdune, 1999. Pantiffs theory Imply assumes that having one additional plane would have
resulted in Ameristar having 124.03% as much revenue and profit in May, 1998 as it did;
120.89% as much revenue and profit in June, 1998; 121.01% as much revenue and profit in
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July, 1998; 116.67% as much revenue and profit in August, 1998; 114.24% as much revenue
and profit in September, 1998; 112.45% as much revenue and profit in October, 1998;
112.52% as much revenue and profit in November, 1998; 110.99% as much revenue and profit
in December, 1998; 113.21% as much revenue and profit in January, 1999; 111.36% as much
revenue and profit in February, 1999; 111.05% as much revenue and profit in March, 1999;
109.4% as much revenue and profit in April, 1999; 109.93% as much revenue and profit in
May, 1999; 108.34% as much revenue and profit in June, 1999; and 108.81% more revenue
and profit in July, 1999. Exs. 134-136; pp. 29-30 above.

This theory is not supported by anything but assumption. There is no expert testimony
to project, based on higorica trends or any other data, that the business to support the
incremental  projected amounts existed. There is absolutedly no evidence whatsoever that
Fantiffs turned away a sngle customer, or were forced to forego accepting a dngle load of
cargo, by reason of the lack of an additiond arplane.

There is no evidence of historicd business trends to support the assumption that
Amerigar’s revenues or profits would have been higher. There is no evidence to show whether
revenues in May through December in 1998 were higher or lower than in 1997, or any prior
year, because no evidence of any prior year's revenues was ever introduced. Absent evidence
of the prior results of the business, any attempt to project future profit operates in a vacuum.

As in Jack L. Baker Companies, 413 SW.2d at 271, the lack of month to month results over

a period of time prevents any rationa estimate of later profits. In the Jack L. Baker Companies

case, this Court hdd the trid court properly instructed the jury to disregard evidence of lost
profits in a st for damages aidng out of an exploson and fire in plantiff's busness
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premises. The Court found that tax returns for 1962 through 1964 and a monthly profit and
loss andyds for 1963 introduced into evidence did not provide a subgantial basis for
determining lost profits resulting from the interruption of the business by the exploson on
October 15, 1963. The Court stated:
There is no evidence to show a steady trend from loss to profit from the
inception of corporate operations on March 1, 1962, to the year 1964. There
was no evidence to show a month by month increase in business in 1962. The
tax return gave no breskdown by months and
plainti
ff did
not see
fit to
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evidence condging of tax reurns which did not alow comparison of profitable and
unprofitable periods of operation of the business).
In this case, Plantiffs introduced far less proof of prior operations than was introduced

in the Jack L. Baker Companies case-in fact, Plantiff introduced nothing to show actud profit

of its busness in any month or year prior to the off-arport landing. The charts containing
revenue figures only beginning in January, 1998, are inadequate to support any inference
regarding profit or loss, much less trends prior to the off-airport landing.

The only months in which the Falcon 20 was in service for a ful mornth were February
and March, 1998. Fa from having decreased revenues or profits in the same months a year
later, the revenue figure increased from $1,016,064.38 in February, 1998 to $1,257,216.28
in February, 1999 and the revenue figure increased from $1,240,850.14 in March, 1998 to
$1,791,914.19 in March, 1999. Exhibits 136 and 137. Year over year, Plantiffs evidence
showed Amerigar had greater revenue in 1999 without the aircraft than it had in 1998 with the
arcraft. There is no evidence that revenues or profits were lower in any comparable month
because the Facon 20 was not in service. There is no evidence to suggest that revenues or
profits were lower in any month after April, 1998 than in any comparable prior period, because
there was no evidence of any revenues or profits for any period prior to January, 1998.

The number of Falcon 20's in use more than doubled from five such arcraft in May,
1998 to twelve in May of 1999, and the total number of hours flown (13,761) and total revenue
($30,640,226.11) from January through November 1999 was nearly double that in dl 1998
(7,917.5 hours, $17,139,091.21). Compare Ex. 135 to Ex. 136; App. A-6, A-7. PHaintiffs
faled to present any evidence to show that any revenue or profit was logt, that any customer
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was logt, or that any opportunity to ship cargo was lost. Plaintiffs calculation of damages was
built on the unsupported assumption that profit was lost. Nothing but speculation supports the
suppodition that a single additiona dollar of revenue would have been generated if another
arcraft were avaladle over that period, or that Ameristar turned down a single load of cargo
due to the unavalability of an arplane.

Fantiffs contend the Court should disregard the requirement that proof of income and
expenses for a reasonable anterior period is “indigpensable’ to support a clam for lost profits.

Fantffs rdy on Whitman's Candies v. Pet, Inc., 974 SW.2d 519, 527 (Mo.App. 1998),

emphadzing that it is the net loss, not the gross loss, that must be established, and that loss of
net profits may be edtablished where there is suffident evidence of lost profit by testimony,
in that case, of the net profit per box of chocolate coupled with testimony of an expert as to

the number of logt sdes over a three year period (2.711 million boxes of chocolate over a

three year period a $1.79 net profit per box). The Whitman's Candies case does not support
Pantiffs contentions, both because Fantiffs did not present a net profit figure per mile or
per arcaft snce they faled to deduct applicable fixed and variable expenses, and because
Fantiffs introduced no expert evidence of the actud number of revenue miles or hours lost
by reason of the unavalability of an additiond Facon 20 aircraft, instead smply assuming that
number would equd the miles and hours of other arcraft which were in service after the off-
arport landing. Without evidence of historicd data and trends, there is no basis for finding
that Plaintiffs business would have expanded as Plaintiffs assumed.

3 Plaintiffs failed to introduce the best evidence available, because they did

not _introduce any busness records showing actual income and expenses,
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and the numbers of hours of aircraft utilization in the charts introduced

wereon thelr faceinconsstent and unreliable.

FAantiffs evidence was dso insufficient because Paintiffs did not present the actud
business records from which the profits cdculation was generated, or of any prior period to
permit a comparison between the period for which Paintiffs clamed to have lost profits and
any prior period. As a result, Paintiffs failed to introduce the best avallable evidence to
support the estimation of the amount of lost profits, as required in Hargis, 306 SW.2d at 569;
Moss, 301 SW.2d at 773; Gesdischaft, 967 SW.2d at 147; Meridian, 910 SW.2d a 331; ad
Ibarra, 838 SW.2d a 39. In Meridian, it was hdd that plantiff failed to produce the best
evidence avaladle where it “did not introduce its tax returns or offer testimony of the
accountant who prepares the returns” and faled to introduce financid records of income and

expenses for a reasonable anterior period. Accord, Skinner, 982 SW.2d a 700. Here,

Pantiffs likewise did not introduce any tax returns or accountant's testimony, and athough
they had audited financid statements, they did not introduce them into evidence.

In the absence of actuad business records establishing the revenue, operating expenses
and depreciation of FantiffS busness-or of any part or ssgment of the busness--for any
period prior to the off-airport landing, it is impossble to make a reasonable estimate of
Fantiffs profits, or to know whether they were in fact diminished or unaffected by the lack
of an additiond arplane. The absence of such evidence results in a falure of proof of “actud
facts or rdidble data’ to permit a reasonable edimae of the amount of Paintiffs profits.
Morrow, 123 SW. at 1040. Asstated in Morrow:

These books, as usudly kept, would contain entries such as no memory could
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accurately preserve, and would show the very essentid facts upon which the
plantffs could recover, if a dl, for the loss of profits in their busness. And
yet no books were produced, and no explanation was given showing that they
were logt or not within the possession of the plaintiffs, but reliance was had, as
a subgtitute, upon the memory of one of the interested parties. . . . Besdes this,
there is an entire falure of the evidence to show in any way what were the tota
retuns of the plaintiffs busness, the amount of the operating expenses, and the
depreciation of capitd, if any, during any previous fixed period of time.
Without such a showing, under the authorities cited, there were no actud facts
or reiable data given in evidence that would enable the jury to form a reasonable

estimate of the amount of plaintiffs profits.

In this case, there is a complete absence of proof of any costs or expenses of any kind
prior to the off-airport landing, and no documentary evidence of expenses thereafter. No
business record showing actua expenditures for any expense of doing business was introduced.
Fantiffs did not even introduce any business record to show the actua amount of expenses
of fue and maintenance of arcraft used to generate revenue. The same is true on the revenue
sde: No business record showing actua revenues for any period prior to or after the accident
was ever introduced. The statements of PlaintiffS Presdent and charts he prepared are not the
best evidence available of the costs and expenses of the business.

The falure to introduce the actud records establishing revenues and costs and expenses
of busness operations for a prior period is dear in this case. Essentidly, Plantiffs introduced
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five sheets of paper, Exs. 134, 135, 136, 137 and 138 (App. 5, 6, 7, 8 and 9) relating to use of
Facon jets after the arcraft in question landed off-airport as evidence on the lost profit clam.
Notably, the numbers of hours of flight by arcraft per month reported in Exs. 135 and 137 for
1998 and in Exs 136 and 138 for 1999, information that is crucia in deriving both mgor
factors in the damages cdculaion (revenue per hour and hours per month per arcraft), do not
maich. Hours of usage reported on Ex. 135 (App. 6) for one arcraft in a given month
frequently do not match the hours reported on Ex. 137 for the same aircraft for the same
month. The same is true of Exs. 136 and 138. The numbers supposedly came from Ameristar's
business records, but the numbers do not match. More than seventy discrepancies in the flight
hours of specific arcraft (different numbers of flight hours for the same arcraft in the same
month) in the charts introduced are described above in the Statement of Facts, pp. 24-29 above.
The jury, and this Court, could only speculate regarding which numbers in Exs. 135 to 138
actudly reflect Pantiffs busness operations, because the underlying records were not
introduced. As in Meridian, "[t]he tetimony and exhibitfg simply did not conditute the best
evidence available" 910 SW.2d at 332.

Paintiffs President, Tom Wachendorfer, tedified that Paintiffs maintaned financia
records which were audited by Jackson Rhodes, a CPA firm. Tr. 373:10-16. He tedtified that
his company mantans books and records in the ordinary course of its busness and that the
flight hour and revenue numbers in Exhibits 134, 135, 136, 137 and 138 were taken from those
records. Tr. 343:3-817-23; 345.10-25; Tr. 351:9-23; Tr. 366:9-21. Although Mr.
Wachendorfer tedtified Rantiffs had contracts for favorable prices for fud, Tr. 359:23-25,
the contracts were not introduced. Plaintiffs did not introduce its audited financia records.
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They did not introduce their tax returns or offer testimony of the accountant who prepares the
returns.  Paintiffs did not introduce any of their books and records maintained in the ordinary
course of busness. Accordingly, Pantiffs faled to adduce the best avaladle evidence to

establish ether the income or the costs and expenses of the business. Meridian, 910 SW.2d

a 332. The tedtimony of PlantiffS Presdent that audited financid records and business
records were mantaned is important, because it shows that Pantiffs faled to present
avaladle records of prior costs and expenses despite thar avalability, which demondrates “a
falure to adduce avalable evidence which might have subgtantiated the estimated loss” Maoss,
301 Sw.2d at 773.

Even if the fact that Pantffs had busness records containing the actua information
regarding gross receipts and expenditures, including audited financid statements, had not been
acknowledged by Mr. Wachendorfer (Tr. 342:16-25; 343:17-23, 345:23-25, 351.:21-23,
366:9-21, 373:10-22), the fact that such a business could not be carried on successfully under
modern methods and conditions without such books is a "matter of common knowledge'.
Morrow, 123 SW. a 1039. The failure to introduce such a set of books to establish the total
revenues of Plantiffs busness, the actud amount of operating expenses and the depreciation
of capital during any previous period establishes that "there were no actual facts or reliable data
given in evidence to endble the jury to form a reasonable estimate of the amount of Plaintiff's
profits” Id., a 1040. Mr. Wachendorfer's statements and charts, without introduction of the
actua records, is an inadequate subgtitute. As in Morrow, “[tjo suffer the judgment to stand,
based on such evidence, would be to dlow an interested Plaintiff to guess the money out of his
adversary's pocket into his own, and make the court ratify the confiscatory process” 1d. a
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1041. Because there is no sufficient evidence to support Plaintiffs clams for lost profits, the
Judgment must be reversed.

1. THE TRIAL COURT ERRED IN REFUSING TO GIVE A CONTRIBUTORY
NEGLIGENCE INSTRUCTION REQUESTED BY DEFENDANT OR TO SUBMIT TWO
PACKAGES OF INSTRUCTIONS WITH CONTRIBUTORY NEGLIGENCE AS A BAR TO
CLAIMED ECONOMIC LOSS IN THE FORM OF LOST PROFITS AND INSTEAD
SUBMITTING COMPARATIVE NEGLIGENCE BECAUSE CONTRIBUTORY NEGLIGENCE
IS AN ABSOLUTE DEFENSE TO A CLAIM FOR ONLY ECONOMIC LOSS IN THAT
PLAINTIFFS CLAIMED ONLY ECONOMIC LOSS AND THE FAILURE TO SUBMIT
CONTRIBUTORY NEGLIGENCE PREJUDICED DEFENDANT BECAUSE THE JURY
FOUND PLAINTIFFS WERE 30% AT FAULT AND NEGLIGENT IN CAUSING THEIR
CLAIMED ECONOMIC LOSS. IN THAT THE JURY DID FIND CAUSAL FAULT IN
PLAINTIFFS, THE TRIAL COURT FURTHER ERRED IN DENYING PLAINTIFFS MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND ENTERING JUDGMENT FOR
PLAINTIFFS BECAUSE PLAINTIFFS CONTRIBUTORY NEGLIGENCE IN CAUSING
CLAIMED ECONOMIC LOSS BARRED AN AWARD OF DAMAGES AGAINST
DEFENDANTS.

Standard of Review

Motions for directed verdict and judgment notwithstanding the verdict chdlenge the
submissbility of the plantiff’s case. Coon, 46 SW.3d a 88. A case is not to be submitted
to the jury unless each fact essentid to lighility is predicated upon legd and subgtantid
evidence. Washington, 897 SW.2d at 615; Coon, 46 SW.3d at 88. To determine whether the
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plantiff has made a submissble case, the appelate court views the evidence and dl reasonable
inferences therefrom in the ligt most favoreble to the plantff. [d. A case will not be
withdrawn from the jury unless there is no room for reasonable minds to differ. Id. Where,
as here, the case involves only economic damages, it is eror to submit a comparative fault

ingtruction to the jury on the claim. Chicago Title Ins. Co. v. Mertens, 878 S.W.2d 899, 902

(Mo.App. 1994).

Argument

The court erred in submitting the case on comparative fault instructions (see Instruction
Nos. 7 and 8) and not gving the contributory damage indruction proffered by Defendant (L.F.
830) for the reason that Missouri courts have hdd that when cases involve only economic
losses, contributory negligence is an appropriate defense.

Fantiffs cdamed only economic losses. PHantiffs cdamed a loss of market vaue of
an arcraft owned by Sera and log profits in the use of the arcraft leased by Amerigtar.
Fantiffs did not dam any persona injuries Ameiga’s cam for log profits is cdealy a
dam for economic loss only. The cam for underinsured loss of clamed market vadue of the
aircraft is for economic loss, because it does not rest on the clam that Dodson damaged or
harmed the arcraft itsdf. Paintiffs did not contend that Dodson harmed the arcraft itself, but
that the way the arcraft was handled made it appear to have a deflection or digtortion in the
fusdlage as it rested on a traller which caused the insurance company to total it. Tr. 135:23-
136:1; 835:12-15. Pantiffs admit that “The fusdage was not permanently bent,” that “it
‘popped’ back into place once it was removed from the trailer.” Brief of Appellants and Cross-
Appdlants, p. 4. Paintiffs cam the insurer's representation that the arcraft was permanently
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bent and had substantial structural damage was fdse. I1d., p. 13. The cdam for underinsured
loss not resting on a dam of damage to the arcréft is a claim for economic loss only. There
was no substantia evidence of damage to the aircraft caused by Dodson and hence no evidence
of property damage caused by Dodson.

Where only economic loss is clamed, Missouri appellate courts have uniformly held
that the compardive falt doctrine has no applicaion.  Contributory negligence remans an

absolute defense.  Roskowske v. Iron Mountain Forge Corp., 897 SW.2d 67, 73 (Mo.App.

1995) (“Comparative faut does not aoply to a case involving puredy economic damages.”);

Miller v. Ernst & Young, 892 SW.2d 387, 388 n. 1 (Mo.App. 1995) (“In this case involving

only economic damages, contributory negligence remans an absolute defense”); Chicago

Title Ins. Co. v. Mertens, 878 S.\W.2d 899, 902 (Mo.App. 1994) (submission of a comparative

fadt indruction on a cdam involving purdy economic loses is reversble eror, dating
“Injothing in the UCFA indicates that comparative fault should apply in cases involving only

economic damages’); Murphy v. City of Springfield, 738 SW.2d 521, 530 (Mo.App. 1987);

Blackstock v. Kohn, No. 73101, 1998 WL 726263, *2 (Mo.App. E.D. Oct. 20, 1998), aff'd

on other grounds, 994 SW.2d 947 (Mo. 1999) (“We follow this court's precedent and hold

that contributory negligence is a defense in cases involving economic loss”).2  Accordingly,

8 In Blackstock v. Kohn, No. 73101, 1998 WL 726263, *2 (Mo.App. E.D. Oct. 20,
1998), aff’d on other grounds, 994 SW.2d 947 (Mo. 1999) the Court of Appeas determined
that contributory negligence remans a complete defense in cases involving only economic

losses, gating:
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Defendant’s contributory negligence indruction should have been given, and the comparative
fault ingtructions should not have been given.

Defendant was prgudiced by the falure to give the required contributory negligence
indruction, because such indruction would have resulted in a defense verdict. There was
subgtantid evidence of Pantiffs negligence and the jury found Pantiffs were negligent, in
asessing 30% faut to Rantffs under Instruction No. 8, which directed the jury to assess a
percentage of faut to plantff if they believed plantiff faled to remove the arcraft from the
traller in order to determine if the distortion was permanent or temporary or faled to have the

arcraft undergo an inspection to determine its condition and “[Plaintiff was thereby negligent”

Since Gudtafson [v. Benda, 661 SW.2d 11 (Mo. 1983)], Missouri appellate
courts have uniformly held that the comparative fault doctrine does not apply to

cases involving only economic loss. See Murphy v. City of Soringfield, 738

SW.2d 521, 530 (Mo.App. 1987); Chicago Title Ins. Co. v. Mertens, 878

S.W.2d 899, 902 (Mo.App. 1994); Roskowske v. Iron Mountain Forge Corp.,

897 S.\W.2d 67, 73 (Mo.App. 1995). None of these cases, however, specifically
hold that contributory negligence remans in effect in economic loss actions.
Theresfter, this court took the next logicd step and held that contributory
negligence remans an absolute defense in cases invalving only economic

damages. Miller v. Erng & Young, 892 S\W.2d 387, 388 n.1 (Mo.App. 1995).

We follow this court’s precedent and hold that contributory negligence is

adefensein casesinvolving economic loss.
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and such negligence of plantiff directly caused or contributed to cause any damage plantiff
may have sustained. L.F. 681, 685 (assessing 30% fault to Ameristar). Because contributory
negligence remans a defense in an economic loss case, the Court should enter judgment in
favor of defendant as a matter of law, or at the very least grant a new trid to permit that defense
to be submitted to the jury.

The undisputed evidence showed that there was no property damage in that there was no
damage to the arplane--only perceived damage. Accordingly, there was no property damage
caused by Dodson and thus contributory negligence should have been applied to Paintiffs
clam agang Dodson. Because there was no actud property damage, nothing removes this
case from the gpplication of contributory negligence.

In the dternative, the Court erred by faling to submit two instruction packets to the jury
containing both comparative fault and contributory negligence indructions.  Certainly the
cdam of Amerigar as lessee of the arcraft for lost profits in the loss of use of the arcraft is
a dam for purdy economic damege to which Amerigar’'s contributory negligence is a
complete defense.  The jury’s determination that Amerigar was 30% at fault establishes
Ameriga’s contributory fault on Amerigtar’'s clam for loss of profits, which is a pure
economic loss dam, and is didinct from Sierra American’'s dam as arcraft owner for lost
market vdue. Defendant requested that the Court submit two packages of instructions, with
property damage to be submitted on comparative fault instructions and Ameristar’'s economic
loss daim for lost profits submitted on a contributory negligence indtruction. The trid court
refused. Tr. 996:20-997:9. The trid court’'s refusd to submit a separate package, instructing
the jury that it mus find for Defendant on Ameristar’s economic loss clam if they beieved
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Amerigar was contributorily negligent, was prgudicid eror. The jury’s finding that Amerigar
was 30% a fault requires reversa of any judgment for the economic damage clam for lost
profits.

V. THE TRIAL COURT ERRED IN ADDING THE WORDS “IF PLAINTIFF REASONABLY
SHOULD HAVE DONE SO” TO EACH SPECIFICATION OF PLAINTIFFS CONDUCT IN
THE MITIGATION OF DAMAGES INSTRUCTION, INSTRUCTION NO. 9, OVER
DEFENDANT’S OBJECTION, BECAUSE THE ADDITIONS DEVIATE FROM MANDATORY
MAI FORMS AND SUCH DEVIATION IS PRESUMED PREJUDICIAL ERROR AND IN
FACT PREJUDICED DEFENDANT, IN THAT INSTRUCTION NO. 9 DIRECTED THE JURY
TO FIND PLAINTIFF FAILED TO MITIGATE DAMAGES IF PLAINTIFF FAILED TO
PURCHASE THE AIRCRAFT FROM DEFENDANT FOR $1,500,000 OR FAILED TO
PURCHASE THE AIRCRAFT SALVAGE “IF PLAINTIFF REASONABLY SHOULD HAVE
DONE SO,” WHICH IMPROPERLY REPEATS THE REASONABLENESS REQUIREMENT
WHICH IS PROPERLY SUBMITTED IN THE SECOND PARAGRAPH OF THE APPROVED
MAI FORM, AND SUCH INSTRUCTION WAS CONFUSING AND A MISSTATEMENT OF
THE LAW, AND DEFENDANT WAS THEREBY PREJUDICED IN PART BECAUSE NO
SIMILAR QUALIFICATION WAS INSERTED IN THE INSTRUCTION HYPOTHESIZING
DEFENDANT'SALLEGED ACTS OF NEGLIGENCE.

Standard of Review

When reviewing a dam of ingructiond eror resulting from an dleged deviation from
MAI, the Court gpplies the fdlowing principles (1) where MAI prescribes a particular
indruction, that indruction is mandatory and the falure to give it is presumed to be prgudicid;
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(2) the burden is on the party who offered the erroneous instruction to show that it was not
prgudicd; (3) whether the error was prgudicid is to be judicially determined and (4) no
judgment will be reversed on account of instructional error unless the error was in fact

prgudicid. Hen v. Orientd Gardens, Inc., 988 SW.2d 632, 634 (Mo.App. 1999). Accord,

Lay v. P&G Hedth Care, Inc., 37 SW.3d 310, 329 (Mo.App. 2000); Citizens Bank of Appleton

City v. Schapeler, 869 S\W.2d 120, 128 (Mo.App. 1993).

Argument

The insation of the words “if plantiff reasonably should have done 0" in each
hypothesized specification of PantffS negligence in the mitigation of damages instruction,
Instruction No. 9, condtituted erroneous deviations from MAI prgudicid to Defendant.

Ingtruction No. 9 directed the jury to find plantiff falled to mitigate damages if they
believed plaintiff:

a) faled to purchase the subject aircraft from defendant for $1,500,000 if plantiff

reasonably should have done so, or

b) faled to purchase the arcraft sdvage if plaintiff reasonably should have done so, and

Second plantff in one or more of the respects submitted in Paragraph First, thereby
faled to use ordinary care. . . .
L.F. 682 (Emphass added). Defendant objected to the addition of the words “if plantiff
reasonably should have done so”. Tr. 987:4-988:16.

The addition of the words “if plaintiff reasonably should have done s0” deviaes from
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the form of MAI 32.29 [2002 New],® the approved ingruction for submitting mitigation of
damages, and is redundant, because it adds and repeats a reasonableness requirement which is
properly submitted in the second paragreph, that plaintiff thereby falled to use ordinary care.

Missouri Supreme Court Rule 70.02(b) requires that whenever  Missouri Approved
Ingtructions contains an indruction gpplicable in a paticular case that the appropriate party
requests or the court decides to submit, such ingruction shdl be given to the excluson of any
other indructions on the same subject. Where, as in this case, MAI prescribes a particular
form of indruction, its submisson is mandatory, the failure to give it is eroneous and the
error is presumed prejudicial .

The language, “if plantff reasonably should have done so,” clearly deviated fromthe

¥ MAI 32.29 [2002 New] (Sixth Ed. 2002) is as follows:
If you find in favor of plantff, you must find that plantff faled to mitigate damages
if you believe:
Firs, plantff (insert act sufficient to constitute failure to mitigate, such as *“failed
to return to work”), and
Second, plaintiff thereby failed to use ordinary care, and

Third, plaintiff thereby sustained damage that would not have occurred otherwise,

10| gy, 37 SW.2d at 329; Hein, 988 S.\W.2d at 634; Citizens Bank of Appleton City, 859
SW.2d at 128. The use of an applicable MAI ingruction is mandatory, and it is erroneous to

deviate from the MAI form. Cova v. American Family Mut. Ins. Co., 880 SW.2d 928, 930

(Mo.App. 1994); Venitz v. Creative Management, Inc., 854 SW.2d 20, 23 (Mo.App. 1993).
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approved MAI indructions, and therefore, condituted presumptively prgudicid error.  Lay,

37 SW.2d a 329; Hen, 988 SW.2d a 634; Citizens Bank of Appleton City, 859 S.W.2d at

128.

The addition of the unapproved repditive language “if plantiff reasonably should have
done s0” to Ingtruction No. 9 prgudiced Dodson in that in each occurrence it was, in effect,
a double submisson of negligence that confused and mided the jury. The phrases in the
submisson of negligence in paragraph fird of a mitigation of dameges indruction are to
describe the conduct alleged to be negligent or to exhibit a lack of ordinary care; it is the
function of the second paragraph to direct the jury to consder whether that conduct was
negligent or congtituted afallure to use ordinary care.

Adding the reasonableness regquirement to every digunctive phrase hypothesizing
Fantiffs negliget conduct required the jury to reflect on the reasonableness of Plantiffs
conduct twice, and dlowed the jury not to proceed to paragraph second of the instruction, even
if they believed that Plantiffs faled to failed to buy the arcraft for $1,500,000 or for savage,
unless the jury concluded that PRantffs reasonably should have done so. The indructions
misstate the law, because they imply that even if the jury believes that Plaintiffs unreasonably
falled to buy the arcraft, the jury could nonethdess find that such unreasonable conduct was
not negligent, i.e, that it is a separate question whether HantiffS unreasonable conduct a
falureto use ordinary care.

Defendant was additiondly prgudiced by the addition of the “if plantiff reasonably
dould have done s0” to every gpecficaion of PlantiffS negligence in the mitigation of
damages indruction because no padld laguege was added to the gpecifications of
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Defendant’s negligence in Instruction No. 7, L.F. 680, in which the jury was directed to assess
faut to Defendant if the jury believed it faled to follow the maintenance manual or the FAA
rules or regulaions in the disassembly, loading and trangportation of the arcraft, but the jury
was not indructed to consder “if defendant reasonably should have done so.” The jury was
effectivdy required to hedtate, to think twice, before finding the Pantiffs acted or omitted
to act as described in Ingtruction No. 9 and thereby failed to exercise ordinary care, but the jury
was not required to think twice before finding Defendant acted or failed to act as submitted in
Ingruction No. 7. The asymmetry in the Court’s editing additiond reasonableness language
into indructions podting PantiffS conduct in the mitigation of damages indruction,
effectivdy increased the burden on Defendants and made it less likely the jury would find
falure to mitigae on the part of Fantiffs The deviations from MAI were prgudicidly
erroneous, and require reversal.

V. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION FOR DIRECTED
VERDICT AND MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND IN
ENTERING JUDGMENT FOR PLAINTIFFS AGAINST DODSON BECAUSE THERE WAS
NO SUBSTANTIAL EVIDENCE AND INSUFFICIENT EVIDENCE TO SUPPORT A FINDING
THAT DEFENDANT CAUSED DAMAGE TO THE FALCON 20 AIRCRAFT, CAUSED ANY
LOSS IN MARKET VALUE OF THE AIRCRAFT, OR CAUSED AMERISTAR'S CLAIMED
LOSS OF PROFIT, IN THAT (1) THE APPARENT DEFLECTION IN THE FUSELAGE WAS
NOT PERMANENT BUT POPPED BACK INTO SHAPE WHEN THE AIRCRAFT WAS
REMOVED FROM THE TRAILER, (2) WHEN THE MANUFACTURER’'S

REPRESENTATIVE MEASURED THE AIRCRAFT IT WAS WITHIN TOLERANCES AND
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WITHOUT EVIDENCE OF PERMANENT DEFORMATION, (3) BONDED INSPECTIONS
FOUND NO DEFECTS WHEN IT PERFORMED EDDY CURRENT AND ULTRASONIC
TESTING OF THE WING ATTACH FLANGE, THE FUSELAGE ATTACH FLANGE, THE
MAIN LANDING GEAR AND SUPPORT AREAS, AND THE CENTER BOX AND WING TO
FUSELAGE ATTACH AREAS, (4) THE AIRCRAFT RESOLD IN AUGUST, 1998 FOR
$1,400,000 PLUS A LEAR JET VALUED AT $250,000, (5) PLAINTIFFS WERE PAID
$1,500,000 BY HOUSTON CASUALTY COMPANY, AN AMOUNT EQUAL TO ITS
CLAIMED LOSS, FOR AN AIRCRAFT SERRA PURCHASED FOUR MONTHS EARLIER
FOR $1,412,500, (6) PLAINTIFFS CHOSE NOT TO BUY THE AIRCRAFT FROM HOUSTON
OR TO BUY IT FROM DODSON IN JUNE, 1998 FOR $1,500,000.00 SUCH THAT ANY
LOSS OF USE THEREAFTER WAS NOT CAUSED BY DODSON BUT BY PLAINTIFFS
CHOICE.

Standard of Review

On review of a jury verdict, the appelate court consders the evidence in the light most
favorable to the verdict, giving the prevalling party dl reasonable inferences from the verdict

and disegarding the unfavorable evidence. Joel Bianco Kawasaki Fus v. Meramec Valey

Bank, 81 SW.3d 528, 537 (Mo. 2002); Nemani v. St. Louis Universty, 33 S.W.3d 184, 185

(Mo. 2000), cert. denied, 532 U.S. 981, 121 S.Ct. 1623, 149 L.Ed.2d 485 (2001). While the
court will not supply misSng evidence or gve a plantff the benefit of unreasonable,
oeculative, or forced inferences, it will not overturn a verdict unless there is a complete

absence of probative facts to support it. 81 SW.3d at 537; Coon, 46 SW.3d a 88. The

question whether the evidence is substantid is a question of law for the Court. Meridian, 910
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SW.2d a 331. To make a submissble case in a negligence action, plantiff must prove that
the defendant falled to exercise that degree of care that an ordinarily careful person would use
under the same or smilar circumstances and that as a direct result thereof plaintiff sustained
damage.

Argument

There was no subgantial evidence adduced a trid that Dodson’s recovery and
transportation of the aircraft damaged the arcraft and there was substantia evidence that
Dodson did not damage the arcraft. While the evidence showed that an gpparent deflection
in the fusdage wingbox was observed when the arcraft rested on the flatbed traler, the
evidence was undisputed that the apparent deflection was temporary and not permanent, that
the deflection popped back into shape when the arcraft was removed from the traller and
reassembled. Tr. 834:6-13; 834:18-23; 970:16-971:3.

Fantff Ameriga’s Director of Maintenance, Lyndon Frazer, tedified that after
offering Dodson $900,000.00 for the aircraft, Ameristar found out the aircraft, in fact, was not
damaged. Tr. 438:7-11. Plaintiffs acknowledge that they never contended the deformation was
permanent, only that the way the plane was handled caused it to be deflected or distorted on the
traller which in turn caused the insurance company to tota it. Tr. 834:24-835:16. Paintiffs
evidence that the arcaaft was not damaged and Pantffs acknowledgment they never
contended the deformation was permanent renders any inference that the arcraft was damaged
unreasoneble, because there is a complete absence of probative facts to support it.  All parties
were in agreement the apparent deflection in the aircraft popped back into shape when the
arcraft was removed from the traler. Because a temporary deflection in materids designed
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to have dadtic properties does not congtitute damage to the arcraft, Plaintiffs faled to dtate
a dam upon which rdief can be granted agang Dodson, and there is no substantial evidence
and insufficient evidence to support afinding that Dodson damaged the aircraft.

The arcraft's manufacturer’s representative, Aircraft Structurd  Engineer  Raymond
Galllard, tedtified that the metds used in the Falcon 20 arcraft have dadic properties, and tha
it is accepted to have a deflection in a piece and when you stop applying force it goes back into
its origind podtion. Tr. 8125-814:11. Mr. Gallad measured the arcraft's wings, box
section, horizontal tabilizer, fusdlage and tail section (Tr. 802:1-4, 803:1-4, 903:23-25) and
found that the deflection that appeared in the box section of the arcraft as it sat on the traler
was only temporary and that the measurements were al within manufacturer’'s acceptable
tolerances. Tr. 803:12-16. He found no twisting or bending or deformation in the fusdage.
Tr. 803:3-11. Mr. Galllard’'s report concludes that the dimensons of the arcraft Structure,
wing, fusdage and empanage are satisfactory. Tr. 587:10-21; 806:15-24; Ex. 14. Mr. Gaillard
tedtified that there was no evidence that the arcraft sustained any permanent distortion or
deflection as a result of Dodson’s loading and transport of the arcraft, because the part lined
up properly when the wing was re-inddled, and that's the “add test.” Tr. 814:12-25. There
was no evidence of permanent deformation in thisarcraft. Tr. 814:12-25, 819:6-21.

Moreover, Bonded Inspections performed eddy current and ultrasonic testing of the
wing attach flange and the fusdage attach flange, the main landing gear and their support areas
and the center box and wing to fusdage attach areas, and found no defects and no evidence of
cracks, fissures, or deformity. Tr. 298:4-10, 587:22-588:7, 765:3-8; 769:24-770:2; EXxs. 7,
8and9.
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There was dso no subgtantial evidence and insufficient evidence to show that Dodson
caused any loss in the market vaue of the arrcraft. Sierra had purchased the Facon 20 three
months before the off airport landing for $1,412,500 by an agreement dated January 9, 1998.
Ex. 2. Plantiffs received $1,500,000 from Houston Casudty Company in May, 1998, an
amount equa to the amount Plaintiffs stated in the Proof of Loss was the amount of the loss,
aoproximately $87,500.00 more than Sierra paid for the aircraft four months before. Exs. 1,
5. Moreover, the uncontroverted evidence showed that Dodson resold the arcraft in August,
1998, to Smith Air for $1,400,000 plus the trade of a Lear Jet vaued a $250,000. Exs. 28 and
29. Smith Air's prepurchase ingpection reveded the aircraft was in pretty good condition and
a good purchase for Smith Air. Tr. 913:17-22. Although PantiffS Presdent tedtified the
arplane was worth $1,800,000 in April, 1998, there was no evidence that Dodson’s handling
of the arcraft caused the arcraft to have a lower market vaue. There is no evidence that any
of the repairs made by Dodson to the arcraft were caused by Dodson’'s handling of the arcraft
or the deflection in the wingbox. There was no substantid evidence that Dodson caused a
reduction in the market vaue of the aircraft.

There was no substantia evidence and insufficient evidence that Dodson caused the loss
of use Ameristar claimed, because Ameristar chose not to obtain the aircraft on two occasions,
once when Houston's adjustor offered Rantiffs the opportunity to re-bid on the arcraft as
sdvage in April, 1998 (Tr. 983:20-984:16), and again when Dodson Aviation offered to sl
the repaired arcraft to Ameristar for $1,500,000.00 in early May or June, 1998. Tr. 578:17-
21. Any damed loss of market vaue or loss of use was caused by Pantiffs decision not to
repurchase the arcraft when it was offered by Houston in May, 1998 and by Dodson in June,
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1998. The causation was entirdy Plantiffs. No reasonable jury, who was not viewing the case
as if they were in Pantiffs podtion, as PantffS counse repeatedly urged the jury to do in
closing argument as discussed under Point VII below, could conclude otherwise.

Fantiffs have no reasonable explanation for the contention that others caused them to
lose the market vdue or the use of the arcraft after Rantiffs made the choice not to buy the
arcaft in June, 1998. Amerigar clamed it was concerned that Dodson had not properly
repaired the arcraft, but it did not conduct a prepurchase ingpection of the aircraft. Because
dl of the clamed loss in market vaue of the arcraft was the result of Pantiffs choice not
to reacquire the arcraft for the amount it recelved from Houston, and dl of the cdamed lost
profit &ter the date the arcraft was reassembled and repaired was the result of Haintiffs
choice not to reacquire the arcraft for the amount it received from Houston, there is no
substantial  evidence and insufficient evidence to show that Dodson caused Plantiffs to lose
ather the market value of the arcraft or the loss of use of the aircraft.

The evidence does not show but-for causation, that any claimed loss of market value or
loss of profits directly and proximately resulted from Dodson’s acts.  On the contrary, the loss
Ameigar dams resulted from the decison of Houston to declare the aircraft a total loss,
from the decison of Ameristar to accept Houston's decision, and from Ameridar’'s decison
not once but twice not to repurchase the aircraft in May and June of 1998.

VI. THE TRIAL COURT ERRED IN EXCLUDING EVIDENCE OF THE FEDERAL
AVIATION REGULATION DEFINITION OF MAINTENANCE IN EXHIBIT 85, 14 C.FR. §
1.1, AND IN REFUSING TO TAKE JUDICIAL NOTICE OF THE DEFINITION OF

“MAINTENANCE’ IN THE FEDERAL AVIATION REGULATIONS IN 14 CFR. § 11,
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BECAUSE THE FEDERAL REGULATION IS NOT HEARSAY AND LONG-ESTABLISHED

PRECEDENTS HOLD THAT COURTS WILL TAKE JUDICIAL NOTICE OF FEDERAL

REGULATIONS, AND THIS ERROR PREJUDICED DEFENDANT DODSON IN THAT THE

JURY INSTRUCTIONS HYPOTHESIZED A VIOLATION OF FEDERAL REGULATIONS

AND THE FAILURE TO FOLLOW THE MANUFACTURER'S MAINTENANCE MANUAL

IN THE RECOVERY AND TRANSPORTATION OF THE DOWNED AIRCRAFT AS

GROUNDS ON WHICH THE JURY WAS PERMITTED TO FIND THAT DEFENDANT WAS

NEGLIGENT, AND THE DEFINITION OF “MAINTENANCE’ IN THE REGULATION

SUPPORTED DEFENDANT’'S CONTENTION THAT RECOVERY AND TRANSPORTATION

OF A DOWNED AIRCRAFT DOES NOT CONSTITUTE MAINTENANCE AND THAT

DEFENDANT NEED NOT FOLLOW THE MANUFACTURER'S MAINTENANCE MANUAL.

Standard of Review

The excluson of evidence is reviewed on an abuse of discretion standard. Lay v. P&G

Hedth Care, Inc., 37 SW.3d 310, 331 (Mo.App. 2000). The tria court’s ruling is presumed

correct, and the party claming error has the burden of showing the tria court abused its
discretion and that he has been prgudiced. “Judicia discretion is abused when the trid court’s
ruling is clearly againg the logic of the circumstances then before the court and is so arbitrary
and unreasonable as to shock the sense of judtice and indicate a lack of careful consideration.”

Giddens v. Kansas City Southern Ry. Co., 29 S .W.3d 813, 819 (Mo. 2000), cert. denied, 532

U.S. 990, 121 S .Ct. 1644, 149 L.Ed.2d 502 (2001). Falure to admit evidence does not

mandate reversd of a judgment unless the error materidly affected the merits of the action,
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and is o prgudicid asto deny afair trid. Id.

Argument

The trid court's excduson of evidence of the Federa Aviation Regulation definition
of “mantenance’ in Ex. 85, 14 CIF.R. 8 1.1, ad its refusa to take judicid notice of the
definition of “mantenance’ in 14 C.F.R. § 1.1, were dealy eroneous, an abuse of discretion,
arbitrary, unreasonable, indicaive of a lack of careful consderation, and S0 prgudicid to
Defendant as to deny Defendant afair trid.

The Court's rulings excluding Ex. 85 and refusng to judicidly notice the federd
regulation were plainly wrong. Federal regulations are not hearsay. A court may take judicia

notice of federal regulations, as courts have done on multiple occasons. Giddens v. Kansas

City Southern Ry. Co., 29 SW.3d 813, 821 (Mo. 2000), cert. denied, 532 U.S. 990, 121 S.Ct.

1644, 149 L.Ed. 502 (2001) (“rules and regulations promulgated pursuant to federad <tatutes

may be judicdly noticed and considered as evidence”); Kawin v. Chryder Corp., 636 SW.2d
40, 44 (Mo. 1982) (“rules and regulations promulgated by government agencies, pursuant to

delegation of authority by Congress . . . shdl be judicidly noticed’); Farmers State Bank V.

Stewart, 454 SWw.2d 908, 916-917 (Mo. 1970) (judiciad notice taken of regulations

promulgated by the Secretary of Agriculture); Hough v. Rapidair, Inc, 298 S.W.2d 378,

382-383 (Mo. 1957); DePass v. Hartris Wool Co., 346 Mo. 1038, 144 SW.2d 146, 147 (Mo.

1940) (judicd notice taken of ICC rules); Hiat v. Wabash Ry. Co., 69 SW.2d 627, 630-631

(Mo. 1933), cert denied, 293 U.S. 560, 55 S.Ct. 72, 79 L.Ed. 661 (1934) (orders of the ICC

may be judicdly noticed); Van Meter v. Dahlsden Truck Line, Inc., 943 SW.2d 680, 682

(Mo.App. 1998) (judicid notice taken of federal regulation in Federal Motors Guide);
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Fredrick v. Benson Aircraft Corp., 436 SW.2d 765, 569-770 (Mo.App. 1968) (Missouri

courts will judiddly notice rules and regulations adopted by government agencies pursuant to

ddegation of authority from Congress); Twiehouse v. Rosner, 362 Mo. 949, 245 SW.2d 107

(Mo.App. 1952) (judicid notice taken of the Emergency Price Control Act of 1942 and the
Housing and Rent Act of 1947); Hall v. Bucher, 240 Mo.App. 1239, 1242, 227 S\W.2d 96, 98
(Mo.App. 1950).

Moreover, federa Satute mandates that federd regulations be judicidly noticed, as 44
U.S.C. § 1507 provides that “[tlhe contents of the Federd Register shdl be judicialy noticed
and without prejudice to any other mode of citation, may be cited by voume and page number.”

The excluson and refusd to judiddly notice the FAR definition of “mantenance’
prgudiced Defendants.  Hlantiffs primary theory a trid, embodied in the verdict directing
indruction, Instruction No. 7, was that Dodson was negligent because when it was out on the
levee, recovering and moving an arcraft that had crash landed in a field, it did not follow the
manufacturer's maintenance manud in the various things that it did. The defense theory of the
case was that it is not negligence a dl not to follow the manufecturer's mantenance manud
when you are not doing maintenance, and that recovery and transportation of an aircraft from
an off-arport landing Ste is not doing maintenance.

This centra dispute made it essentid that Defendant be permitted to present the FAR
definition of “mantenance’ to the jury. Pantiffs presented testimony that the FAR
regulaions require following the manufacturer’'s maintenance manud when retrieving and
transporting an arcraft. A far presentation of Defendant’s case required that Defendant be
dlowed to introduce the regulation itsdf to show that the FAR regulaions say nothing of the
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kind. 14 C.F.R. 8 1.1 defines “maintenance’ to mean “ingpection, overhaul, repair, preservation
and the replacement of parts, but excludes preventive maintenance.”

Rerieving an arcraft out of a fidd &after a crash landing is not ingpection, it is not
overhaul, it is not repair, it is not preservation and it is not replacement of parts. The FAA
regulations do not require one to follow the manufacturer's maintenance manua when plucking
a crashed arcraft out of a fidd. Paintiffs were permitted to tell the jury otherwise, and
Defendant was prejudiced by being prevented from presenting contrary evidence. Ex. 85
should have been admitted and the Court should have taken judicid notice of the definition of
“maintenance.”

Without presenting the text of the definition of mantenance, Hantiffs dicited
tetimony that the FAA regulaions required following the manufecturer’s mantenance manud.

Even if the federd regulation were hearsay and not subject to being judicidly noticed, the
regulaion, and Ex. 85, should have been admitted under the doctrine of curaive admissbility
after Paintiff introduced Alan King's tesimony regarding the FAR definition, to rebut Mr.

King's datements regarding the regulaion. State v. Middleton, 998 SW.2d 520, 528 (Mo.

1999), cert. denied, 528 U.S. 1167, 120 S.Ct. 1189, 145 L.Ed.2d 1094 (2000) (“where one
party repeatedly refers to a hearsay statement, the opposing party may introduce that statement

to refute any negative inferences’); State v. Debler, 856 SW.2d 641, 648-649 (Mo. 1993).

Defendant should have been permitted to present the FAR definition that showed Dodson was
not peforming mantenance. Paintiff opened the door. Paticularly snce the jury
indructions (Indruction No. 7) hypotheszed Defendant violated the regulations, Defendant
was entitted to answer PFantiffs characterization of the FAA regulaions, to remove unfar
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prgudice.  Fairness demands that the scales not be tipped, that the Court not find Defendant’s
evidence of the federd regulation's definiion of mantenance repugnant while not only
admitting PaintiffS daements regarding that definition of mantenance but indructing the
jury on the assumption that Defendant’s recovery and transportation of the arcraft fel within
the definition. If Defendant’s proffer was hearsay, which Dodson a al times denies, it was

necessitated by the same character of evidence Paintiff had introduced as to the regulation.

The substance of what the tria court was asked to judicidly notice was the content of
the Federal Aviation Regulaion definition of “maintenance” in 14 C.F.R. 8 1.1. The tria court
should have taken judicid notice of the definition of “mantenance’ in the federd regulaions
when asked to do so. The trid court refused to take judicia notice of the Federal Aviation
Regulation's definition of “maintenance’” smply because Dodson did not offer an authenticated
document containing the definition. The trid court's rationale for refusng to take judicid
notice of the regulation was that it was hearsay.

The request for judicid notice of the regulatory definition does not require obtaining
and tendering an authenticated document. If authentication were required, the request for
judicid notice would be superfluous, and where judicid notice of federd regulations
promulgated under authority of Congress may be taken, there is no requirement that the content
of the regulaions fira be presented in authenticated form. A matter of which the tria court
can take judicd notice cannot be hearsay, and the trid court erred in refusng to take judicial
notice of the regulatory definition of “maintenance” when requested to do so, on grounds of
hearsay.
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None of the Missouri cases cited above supporting the principle that federal regulations
dhdl be judiddly noticed says that the content of regulations may only be judicidly noticed
if thereis an authenticated document demonstrating the content.

The Federa datute which requires courts to take judicid notice of the contents of the
Federal Regiger, 44 U.S.C. § 1507, cannot reasonably be construed to mean that such contents
mugt be shown by presentation of the content only in the form of the Federd Register, and not
by presenting the exact same content in the form of an “unauthenticated reprint bearing a
private company's copyright.” The daute planly dates that there may be “other modes] of
citation” to the contents of the Federd Register than by volume and page number. If an
authenticated document were required to permit judicid notice of a federa regulaion, the
datute authorizing judicid notice would have no function or use.

The Court of Appeds dip opinion, in footnote 5, itself takes judicid notice of the FAR
definition of “mantenance’” as meaning “ingoection, overhaul, repair, preservation, and the
replacement of parts, but excludes preventive mantenance” The content of the definition of
"maintenance”’ in Defendant's Exhibit 85 is exactly the same as reproduced in said footnote 5.
Upon Dodson's request, the trid court had the same ability, and respongbility, to take judicia
notice of that definition.

Prgudice was unavoidable because Paintiffs expert witness, Alan King, was left as the
only source of evidence of the regulation, and he inaccuratdy tedified that what Dodson was
doing in rerieving the arcraft from a fidd was “mantenance” contray to the regulation's
definition.

The Court should have admitted Ex. 85 and should have taken judicial notice of the
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content of the definition of “maintenance’” under the FAR, and permitted it to be read to the
jury.  Excuding the actud language of the regulation severdy prgudiced Defendant. It
resulted in the jury not hearing the whole truth, but hearing only Paintiffs inaccurate verson
of what the definition said and meant. It went to the central issue in the case. Such exclusion
was unfar and directly produced the verdict because the verdict directing instruction
hypothesized that Dodson had violated the federal regulation and faled to follow the arcraft
maintenance manud as a basis for finding Dodson negligent.

VIIl. THE TRIAL COURT PLAINLY ERRED IN NOT GRANTING A MISTRIAL,
REPRIMANDING PLAINTIFFS COUNSEL, OR CAUTIONING THE JURY TO DISREGARD
PREJUDICIAL STATEMENTS MADE BY PLAINTIFFS COUNSEL DURING CLOSING
ARGUMENT WHEN HE REPEATEDLY ASKED THE JURY TO PUT THEMSELVES IN
PLAINTIFFS POSITION IN CONSIDERING THE CAUSATION, COMPARATIVE
NEGLIGENCE AND MITIGATION OF DAMAGES ISSUES, AND ERRED IN DENYING
DEFENDANT'S MOTION FOR NEW TRIAL AND ENTERING JUDGMENT IN FAVOR OF
PLAINTIFFS BY REASON OF PLAINTIFFS IMPROPER APPEAL TO JURORS IN
CLOSING ARGUMENT TO PUT THEMSELVES IN PLAINTIFFS POSITION BECAUSE
SUCH AN APPEAL IS UNIFORMLY BRANDED AS IMPROPER AND CONSISTENTLY
CONDEMNED FOR THE REASON THAT SUCH ARGUMENT ASKS JURORS NOT TO
JUDGE THE CASE IMPARTIALLY BUT TO BE NO FAIRER JUDGE OF THE CASE THAN
WOULD PLAINTIFF HIMSELF AND AFFIRMS THE ABHORRENT PRINCIPLE THAT ONE
MAY PROPERLY SIT IN JUDGMENT ON HIS OWN CASE, AND SUCH ARGUMENT

INFLUENCED THE JURY TO DECIDE THE CASE IMPROPERLY WITH BIAS, PASSION
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AND PREJUDICE AND IN EFFECT TO DISREGARD THE BURDEN OF PROOF

INSTRUCTION AND THE INSTRUCTION THAT IN DETERMINING WHETHER OR NOT

TO BELIEVE ANY PROPOSITION, THE JURY MUST CONSIDER ONLY THE EVIDENCE

AND THE REASONABLE INFERENCES DERIVED FROM THE EVIDENCE.

Standard of Review

Defendant did not object to PantiffS argument urging the jury to place themselves “in
FMantiffs pogdtion” a the time of the argument, nor request a reprimand or indruction to the
jury to disregard the argument nor request a mistrid a the time of the argument, though
Defendant requested relief in its post-trid motion on this ground. L.F. 730, 858-859.
Although the error was not preserved by objection, this clam of error may be reviewed, in this

Court’s discretion, for plan error. Roy v. Missouri Pecific Railroad Co., 43 SW.3d 351, 363-

364 (Mo.App. 2001). Defendant respectfully requests this Court to review the argument for
plan error and to judge its prgudicid impact, coupled with the prgudice caused by other
errors presented.

Argument

FMantiffs improper goped to jurors in cosng argument to put themsdves “in
PlaintiffS podgtion” was clearly improper. Defendant respectfully submits that such argument
resulted in manifet injustice, and requests this Court consder the issue of the improper
closng argument for plain error affecting Defendant’ s substantid rights. Rule 84.13(c).

In dosng argument FaintiffS counsel repeatedly asked the jury to put themsdves “in
Pantiffs podtion” in conddering issues of causation, comparative faut and mitigation of
damages. Tr. 1015:7-11; 1066:4-25; 1069:11-15; 1072:16-20. Paintiffs argued against the
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idea that Plantiffs “should have bought the arplane back” (Tr. 1014:16-17, 1015:4-6), and told
the jury to ask themsdves what they would have done if they were “in Amerigar’s pogtion”
a that time  Tr. 1015:7-11. With respect to Instruction No. 8, the comparative fault
indruction, regarding whether Amerisar falled to remove the aircraft from the traler to
determine  whether the digtortion in the fusdage was temporay or permanent, Plaintiffs
counsdl argued the answer to the question whether Ameristar reasonably should have done so
is no, and he told the jury “Put yoursdf in thar podtion.” Tr. 1066:4-25. When arguing that
the jury should not find Plaintiffs falled to mitigate ther damages by faling to buy the arcraft
from Dodson for $1,500,000, PlaintiffS counsd told the jury: “And put yoursdf in our
pogtion at that time.” Tr. 1069:11-16. Hetold thejury:

You have to ask yoursdf if you were in Amerigdar’s position at the time, should

you reasonably have purchased the arcreft in order to mitigate your loss? The

answer is no.
Tr. 1072:16-20. The character of this argument or plea is “consstently condemned and
uniformly branded as improper,” the rationde of rgection being that a juror putting themselves
in the pogtion of a party “would be no farer judge of the case than would plantiff” himsdf and
that such “argument, in effect, affirms as a correct principle that a man may properly St in

judgment on his own case - an idea abhorrent to dl who love justice”. Faught v. Wesham, 329

S.W.2d 588, 602 (Mo. 1959). Accord, State v. Rhodes, 988 SW.2d 521, 528-29 (Mo. 1999);

Kelsey v. Kelsey, 329 SW.2d 272, 274 (Mo.App. 1959) (erroneous to overrule objection to

agument women jurors put themsdves or ther children in the place of the plaintiff);

Brownridge v. Ledie, 450 SW.2d 214, 216-217 (Mo. 1970); Edwards v. Lacy, 412 SW.2d
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419, 421 (Mo. 1967) (“A plea to jurors to put themselves in the place of one of the parties has

been ‘conggently condemned and uniformly branded as improper.’”); Haynes by Haynes v.

Green, 748 S.W.2d 936, 939 (Mo.App. 1988) (“It has been recognized in many cases that
aguments by counsel suggeding to the jurors that they place themsdves in the podtion of a

party to the cause . . . are usudly improper, and revershbly erroneous”); Merritt v. Wilkerson,

360 SW.2d 283, 287-288 (Mo.App. 1962) (argument held improper and preudicid,;
overruling objection was abuse of discretion, and as the error maeidly affected the merits

of the action, it was reversible error); Haake v. G.H. Dule Milling Co., 168 Mo.App. 177, 153

SW. 74, 75 (Mo.App. 1912) (judgment on jury verdict reversed where plaintiff’s counsd
asked jury how many of them would have their arm torn off their body for a sum of money;
dating that the “only purpose the speaker had, or could have had, in making such an argument
was to arouse the sympathy and inflame the passons of the jury and coin those emotions into
dollars”)

Such argument is ground for reversa if it gppears probable the jury was prgudicialy
affected. Edwards, 412 SW.2d a 422. Improper argument that jurors should put themselves
in the pogtion of one party may be cured by withdrawd of the argument, reprimand or
admonition of counsdl, or by proper ingtruction to the jury. Edwards, 412 SW.2d at 422. In
Edwards, the Court stated:

What the trid court should do when confronted with a particular dtuation

depends upon the nature of the agument, the form and character of the

objection, the action requested of the court, the subsequent conduct of the
offending counsdl and the action counsd takes, and in determining what to do
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the trid judge mud take into condderation the parties, the issues, and the

generd atmosphere of the case.

In this case, the PlantiffS repeated argument that the jury should put themsdves “in
Pantiffs podtion” or “in Ameridar's podgtion” was plainly inflammatory. The argument was
designed to and did influence the jurors to decide the case, not as impartid arbiters of the
facts, but as if they were in Rantiffs pogtion. In effect, PlantiffS counsd told the jury it
was dl right to decide the case as if they were an interested party. The argument told the jury,
in effect, to disregard the Court’s indructions in Ingtruction No. 4 that the burden is on the
party who relied upon a propostion to cause them to believe such proposition is more likely
to be true than not true. The argument effectively said, “Disregard the Court’s ingruction that
‘you mugst condder only the evidence and the reasonable inferences derived from the
evidence’ and condder insead how you would regard the events if you were in Pantiffs
pogtion.”

If Rantffs counsd had dmply told the jury to disregard the Court’s ingructions, the
prgudicid error could not be overlooked. HantiffS argument was far more indgdious, in
asking the jury to view the case soldy from the perspective of the Plantiffs. This form of
agument, antitheticd to the jury sysem and the rule of law, universdly condemned as
“abhorrent” in case after case for nearly a century, is undeniably improper and in this case,
through its repetition over and over, influenced the jury and brought about an unjust verdict.

The courts repeated universal condemnation of the form of argument used by Plantiffs
as “abhorrent” and “clearly improper” for more than ninety years has done nothing to remove
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the temptation--and financdd incentive--from speakers to ask jurors to put themselves in
plantiffs podtion, an agument whose “only purpose” could be to aouse sympathy, inflame
passons, and coin those passons into dollars.  Affirming judgments obtained by such ingdious
and improper argument makes any Statement of condemnation of the form of argument as
improper, unjust and abhorrent merdly a formaistic, hollow and meaningless exercise.  The
only effective way to curtal the abhorrent practice is to take away the financd incentive, by
reverang judgments obtained through urging the jurors to put themsdves in a party’s postion.
VIII. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION FOR NEW
TRIAL AND REQUEST FOR REMITTITUR BY REASON OF THE EXCESSIVENESS OF THE
VERDICT BECAUSE A VERDICT THAT IS SO GROSSLY EXCESSIVE AS TO INDICATE
BIAS, PASSION OR PREJUDICE SHOULD BE SET ASIDE, IN THAT THE VERDICT
FINDING $2.1 MILLION IN DAMAGES AND ALLOCATING 70% FAULT TO DEFENDANT,
ON THE RECORD IN THIS CASE, ISGROSSLY EXCESSIVE FOR THE REASON THAT THE
RECORD REFLECTS THAT DODSON DID NOT CAUSE ANY DAMAGE TO THE
AIRCRAFT, DID NOT CAUSE ANY DECREASE IN THE MARKET VALUE OF THE
AIRCRAFT, DID NOT CAUSE PLAINTIFFS LOSS OF USE OF THE AIRCRAFT AND THE
VERY LARGE AWARD COMPRISING LOST PROFITS IS BASED ON SPECULATION IN
THE ABSENCE OF EVIDENCE OF PAST PROFITS, ACTUAL DATA OR DEDUCTION OF
OVERHEAD AND OTHER EXPENSES, AND THE VERDICT REFLECTS THAT THE JURY
PUT THEMSELVES “IN PLAINTIFFS POSITION” AS URGED BY COUNSEL FOR
PLAINTIFFS, AND EVIDENCES BIAS, PASSION AND PREJUDICE.

Standard of Review
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The trid court’s ruing on a motion for new trid or for remittitur is reviewed for abuse
of discretion. The trid court has broad discretion in ordering remittitur because the ruling is
based upon the weight of the evidence, and the trid court is in the best postion to weigh the

evidencee. Banett v. La Societe Anonyme Turbomeca France, 963 S.W.2d 639, 656-57

(Mo.App. 1997), cert. denied, 525 U.S. 827, 119 S.Ct. 75, 142 L.Ed.2d 59 (1998). The
appellate court will interfere only upon a finding that the trid court’s ruling condituted an
arbitrary abuse of discretion.

Argument

The verdict finding $2.1 million in damages and dlocating 70% fault to Defendant is
excessve because the evidence showed Dodson did not damage the arcraft, and there was no
subgtantid evidence Dodson caused any decrease in the market value of the arcraft or caused
FPantff the loss of use of the arcraft, and there was no nonspeculative evidence of lost
profits, all as more fully set forth under Points Il and V. The verdict was s0 excessve that it
indicates the jury was influenced by bias, passon or prgjudice.

The verdict evidences tha the jury accepted Plantiffs counsd’s invitation that they put
themsdves “in Pantiffs podtion.” The amount of the verdict flies in the face of the facts
that the arcraft itsdf was not damaged, that the market value of the aircraft was not diminished,
that any loss of use was directly caused by plantiffs twice deciding not to repurchase the
arcraft, and tha there was no aufficiently definite proof of logt profits. Certainly, any amount
representing cdamed lost profits should be remitted because of the falure of indispensable
proof of actua income and expenses to support such an award. The amount of the award on the
facts presented is grossy excessive and indicates bias, passion or prgjudice.
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Moreover, rdief from the excessve verdict is authorized under § 537.068, RSMo,
which provides that “[a] court may enter a remittitur order if, after reviewing the evidence in
support of the jury’s verdict, the court finds that the jury’s verdict is excessve because the
anount of the verdict exceeds far and reasonable compensation for plantiff’'s injuries and
damages” On the record presented, remittitur should be granted because any award for loss
of profits is without subgtantial supporting evidence, and the amount awarded exceeds far and
reasonable compensation for any lossto Plantiffs.

CONCLUSION

For the foregoing reasons, Dodson International Parts, Inc. respectfully suggests that
this Court should reverse the Judgment of the trid court and remand the case with ingructions
that the trid court enter Judgment in favor of Dodson Internationd Parts, Inc., or order
remittitur of dl amounts representing damed logt profits or in the alternative that this Court
reverse and remand the case for anew tria on al issues.
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